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Title  41- — Public  Contracts  and  Property 
Management 

CHAPTER  12— DEPARTMENT  OF 
TRANSPORTATION 

(OST  Docket  No.  19] 

PROCUREMENT  REGULATIONS 
Revision 

AGENCY:  Department  of  Transporta¬ 
tion. 

ACTION:  Pinal  rule. 

SUMMARY:  The  purposes  of  this  docu¬ 
ment  are  to:  (1)  revise  and  update  the 
Department  of  Transportation  Procure¬ 
ment  Regulations  (DOTPR)  to  bring 
them  into  line  with  the  Federal  Procure¬ 
ment  Regulations  (FPR) ,  no  substcmtive 
change  being  intended:  and  (2)  add  a 
new  Part  and  a  Supplement,  both  con¬ 
cerning  Government  Property,  which,  in 
the  absence  of  comparable  FPR  cover¬ 
age.  constitute  DOT  supplementation  of 
the  FPR. 

EPPEXmVE  DATE:  September  8,  1977. 

FOR  FURTHER  INFORMATION  CON- 
TACTT: 

H.  E.  Tetirick,  Chief,  Procurement 
Management  Divislcm,  OfiElce  of  In¬ 
stallations  and  Logistics,  Department 
of  Transportation,  Washington,  D.C. 
20590  (202-426-4237). 

SUPPLEMENTARY  INFORMATION: 
With  the^xception  of  the  new  Part  12-70 
and  the  new  supplement  1.  discussed  be¬ 
low,  this  update  of  the  DOTPR  consists 
primarily  of  editorial  and  administrative 
additions  and  deletions  to  bring  the  DOT 
PR  into  consonance  with  current  FPR 
coverage;  hence,  this  revision  does  not 
promulgate  new  substantive  policy. 
Where  coverage  of  any  subject  may  now 
be  found  in  the  FPR,  previous  DOTPR 
coverage  has  simply  been  revoked.  Cov¬ 
erage  on  the  subjects  of  Value  Engineer¬ 
ing  and  Classified  Material  has  been  up¬ 
dated  to  current  Armed  Services  Pro¬ 
curement  Regulation  coverage.  For  these 
reasons,  and  for  the  additional  reason 
that  this  material  concerns  public  prop¬ 
erty  and  contracts,  it  is  being  published 
without  notice  and  opportunity  for  pub¬ 
lic  comment  and  being  made  effective 
upon  publication  in  the  Federal  Regis¬ 
ter. 

The  new  Part  12-70  and  the  new  Sup¬ 
plement  1  on  which  public  comment 
was  Invited  (42  FR  5324,  January  27. 
1977)  and  received  established  for  the 
DeptarUnent  a  uniform  system  for  the 
provision,  use,  control,  accounting  and 
disposition  of  Government  property  used 
by  contractors  in  connection  with  the 
performance  of  work  under  DOT  con¬ 
tracts.  The  regulations  prescribe  policies, 
procedures,  authorities,  and  responsibili¬ 
ties  as  necessary  to  effectuate  such  a  sys¬ 
tem,  with  respect  to  both  the  preaward 
and  postawai^  phases  of  contracting. 
Part  12-70  contains  directive  material 
applicable  to  DOT  contracting  person¬ 
nel,  whereas  Supplemmt  1  is  applicable 
to  those  DOT  contractors  that  are  pro¬ 
vided  Government  property. 


The  regulations  were  developed  in  re¬ 
sponse  to  a  demonstrated  need  for  such 
directives  within  the  Department.  In  the 
absence  of  a  prescribed  Departmental 
system,  the  contractual  and  administra¬ 
tive  aspects  associated  with  Govern¬ 
ment-provided  property  have  not  been 
accorded  imiform  treatment  by  the  var¬ 
ious  procurement  activities  of  the  De¬ 
partment.  By  the  same  token,  there  has 
been  a  lack  of  consistency  in  the  require¬ 
ments  levied  on  DOT  contractors  with 
respect  to  the  control  and  accountability 
of  Government  property.  With  regard  to 
the  matter  of  consistency,  it  is  recog¬ 
nized  that  many  contractors  presently 
utilize  Government  property  procedures 
established  by  other  Federal  agencies, 
particularly  the  Department  of  Defense 
(DOD),  the  National  Aeronautics  and 
Space  Administration  (NASA) ,  and  the 
Department  of  Health.  Education,  and 
Welfare. 

Accordingly,  in  developing  these  regu¬ 
lations  the  existing  procurement  regula¬ 
tions  of  such  agencies  were  used  as 
guidelines.  In  some  subject  areas  the 
DOTPR  coverage  is  identical  to  that 
found  in  the  regulations  just  cited,  while 
in  other  areas  the  coverage  of  a  particu¬ 
lar  subject  is  modified  or  condoised  to 
accommodate  DOT’S  specific  needs.  Ad¬ 
ditionally,  pertinent  provisions  of  the 
FPR  and  the  Federal  Property  Manage¬ 
ment  Regulations  have  been  referenced 
where  appropriate. 

As  previously  indicated,  the  new  Part 
12-70  provides  direction  to  DOT  con¬ 
tracting  personnel.  Within  this  part  are 
set  forth  policies,  procedures,  authorities, 
and  responsibilities  relative  to  the  fol¬ 
lowing  general  subjects: 

(1)  Furnishing  Goverpment  material 
to  contractors: 

(2)  Providing  Government  facilities  to 
contractors: 

(3)  Use  of  Government  facilities  in  the 
possession  of  contractors  or  subcontrac¬ 
tors: 

(4)  Property  administration; 

(5)  Vesting  of  title  to  equipment  imder 
research  contracts;  and 

(6)  Disposition  of  excess  and  residual 
contract  inventory.  Supplement  1  (the 
manual)  sets  forth  the  basic  require¬ 
ments  to  be  followed  by  contractors  in 
establishing  and  maintaining  control 
over  Government  property.  It  will  be  in¬ 
corporated  by  reference  in  all  contracts 
under  which  Government  property  is 
provided  to  contractors,  and  made 
available  to  each  such  contractor.  Within 
this  manual  are  contained  procedures 
and  responsibilities  relative  to  the  fol¬ 
lowing  general  subjects; 

(J)  Contractor’s  assumption  of,  and 
relief  from,  responsibility  for  Govern¬ 
ment  property; 

(2)  Records  of  Government  property 
to  be  maintained  by  the  contractor; 

(3)  Identification  of  Government  prop¬ 
erty; 

(4)  Conduct  of  physical  inventories; 

(5)  Care,  maintenance,  and  utiliza¬ 
tion  of  Government  property; 

(6)  Passage  of  title  to  equir«nent  under 
research  contacts;  and 


(7)  Reports  to  be  provided  to  the  Gov¬ 
ernment. 

In  response  to  the  notice  of  proposed 
rulemaking  (42  FR  5324,  January  27, 
1977),  a  number  of  substantive  com¬ 
ments  were  received.  After  careful  con¬ 
sideration,  the  Department  believes  none 
of  them  should  be  adopted  for  the  rea¬ 
sons  stated  below.  The  proposal,  there¬ 
fore,  is  being  adopted  without  change, 
except  as  explained  below : 

1.  Comment.  The  regulations  as  writ- 
t«i  are  contrary  to  the  principles  estab¬ 
lished  by  OfDce  of  Management  and 
Budget  (OMB)  Circular  A-21  (Federal 
Management  Circular  (FMC)  73-8), 
OMB  Circular  A-110,  and  Cost  Account¬ 
ing  Standards. 

Response.  There  is  no  conflict  between 
the  regulations  cited  in  this  comment 
and  the  DOTPR’s.  FMC  73-8  and  the 
Cost  Accounting  Standards  pertain 
solely  to  cost  principles  and  contractor 
cost  accounting  standards,  and  the 
DOITR’s  do  not  affect  or  have  an  im¬ 
pact  (Ml  such  principles  and  standards. 
With  respect  to  OMB  Circular  A-110. 
contracts  which  are  awarded  and  admin¬ 
istered  under  Federal  procurement  laws 
and  regulations  are  specifically  exempted 
from  the  requirements  of  OMB  (Circular 
A-110. 

2.  Comment.  Proposed  regulations 
would  increase  record  keeping  exists  far 
more  than  any  benefits  derived  by  main¬ 
taining  detailed  records  of  items  costing 
between  $50  and  $200. 

Response.  Ihis  comment  Implies  that 
items  under  $200  should  not  be  included 
in  the  contractor’s  property  records.  Ex¬ 
clusion  of  such  items  would  be  incon¬ 
sistent  with  the  general  requirement  that 
accountability  be  maintained  for  Gtov- 
emment  property.  In  the  case  of  con¬ 
tractor-held  property,  this  requirement 
is  satisfied  by  having  the  necessary  prop¬ 
erty  records  maintained  by  the  contrac¬ 
tor  rather  than  by  the  Government.  ’The 
standard  Government  Property  clause, 
which  is  required  to  be  included  in  con¬ 
tracts  involving  Government  property, 
makes  the  contractor  responsible  for  and 
accountable  for  all  Government  property 
in  his  possession  and  obligates  him  to 
maintain  records  of  all  such  property. 
The  record  keeping  requirements  set 
forth  in  the  DOTPR  are  consistent  with 
generally  accepted  practices  and  we  feel 
they  are  not  unreasonable. 

3.  Comment.  The  definition  for  Mate¬ 
rials  in  S  12-70.101  and  Supplement  S- 
101  also  includes  nonexpendable  items 
with  a  unit  cost  of  less  than  $50  unless 
the  Government  designates  any  such 
items  to  be  classified  as  plant  equipment. 

Recommendation.  The  inclusion  of 
nonexpendable  items  is  at  variance  with 
the  definitions  established  by  DOD. 
NASA,  and  other  Government  agencies. 
This  variance  car  es  contracters  engaged 
in  work  for  these  other  agencies  to  set 
up  different  criteria  and  classification 
for  such  items  under  DOT  contracts.  It  is 
recommended  this  be  stricken  from  the 
definition. 

Response.  Not  adopted.  While  DOT’S 
definition  of  Materials  is  slightly  differ- 
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ent  from  that  of  DOD/NASA,  It  Is  not  a 
different  or  additional  '‘classification”  of 
property.  The  purpose  of  the  $50  figure 
in  the  DOT  definition  is  to  prescribe  an 
amount  below  which  items  of  a  nonex¬ 
pendable  nature  may  be  accounted  for 
by  the  contractor  as  material  (i.e.,  con¬ 
sumable)  rather  than  as  equipment.  This 
provides  for  a  more  precise  definition, 
which  we  believe  to  be  an  Improvement 
over  ttie  DOD/NASA  definition.  In  prac¬ 
tice,  this  definition  works  to  the  advan¬ 
tage  of  the  contractor  in  that  it  simpli¬ 
fies  record  keeping  by  reducing  the 
number  of  items  that  have  to  be  ac¬ 
counted  for  as  equipment. 

4.  Comment.  S^tion  12-70.503(d) 
provides  that  only  the  Contracting  Offi¬ 
cer  is  permitted  to  relieve  a  contractor 
of  responsibility  for  loss,  damage,  de¬ 
struction,  etc.  This  section  and  {  12- 
70.505  (Responsibilities  of  the  Property 
Administrator)  and  Sl-502  (Reporting 
Results  of  Annual  Inventories)  do  not 
gflve  the  Property  Administrator  any  au¬ 
thority  to  approve  ‘‘losses.”  Physical  in¬ 
ventories  of  materials  consisting  of  any 
significant  niunber  of  line  items  and/or 
units  will  very  likely  require  record  ad¬ 
justments  to  shortages  as  well  as  over¬ 
ages  disclosed  by  the  iiwentory.  Inven¬ 
tory  shortages  do  not  necessarily  repre¬ 
sent  a  true  “loss”  of  property.  In  most 
cases  it  is  only  a  variance  between  the 
record  and  the  count  at  a  point  in  time 
by  reason  of  a  cause  such  as  a  clerical 
error  or  a  missing  document. 

Recommendation.  Give  the  Property 
Administrator  authority  to  relieve  the 
contractor  of  responsibility  for  normal 
inventory  shortages  and  for  otlier  losses 
which  are  not  due  to  any  negligence. 

Response.  Not  adopted.  The  Property 
Administrator  is  responsible  for  deter¬ 
mining  whether  an  inventory  shortage 
represents  a  true  ‘‘loss”  of  property. 
However,  once  a  true  loss  has  been  es¬ 
tablished,  it  is  our  Judgment  that  only 
the  Contracting  Officer  should  have  the 
authority  formally  to  relieve  the  con¬ 
tractor  of  responsibility  for  such  a  loss. 
We  believe  that^, determinations  of  con¬ 
tractor  liability  are  of  sufficient  impor¬ 
tance  and  complexity  as  to  require  ac¬ 
tion  by  the  Contracting  Officer.  It  should 
also  be  pointed  out  that  this  is  an  in¬ 
ternal  procedural  matter  which  poses  no 
additional  burden  on  the  contractor. 

5.  Comment.  Definitions  in  Supple¬ 
ment  S-101  include  the  following  prop¬ 
erty  categories  which  are  peculiar  to 
DOT  and  not  compatible  with  agencies 
such  as  DOD  and  NASA : 

(c)  Capital  property. 

(d)  Capitalized  equipment — Nonex¬ 
pendable  items  with  a  unit  acquisition 
cost  of  $200  or  more. 

(k)  Noncapitalized  equipment — Non¬ 
expendable  items  with  a  unit  acquisition 
cost  of  $50  to  $199. 

(J)  Material — Includes  noncapitalized 
equipment  with  a  unit  cost  of  less  than 
$50. 

‘Ihese  differences  in  categorization  cause 
contractors  engaged  in  work  wlUi  vari¬ 
ous  Government  agencies  to  establish 
multhde  categories  and  so  add  to  ad¬ 
ministrative  costs. 


Recommendation.  Establish  definitions 
and  categories  whldh  are  consistent  with 
the  Armed  Services  Procurement  Regu- 
laUon  (ASPR)  and  that  the  terms 
“capital”  and  “capitalized”"  be  changed 
to  some  other  designation. 

Response.  Not  adopted.  While  these 
DOT  property  categories  are  titled  dif¬ 
ferently  from  comparable  DOD/NASA 
categories,  they  are  not  incompatible  and 
do  not  constitute  additional  or  different 
categories.  The  basic  difference  is  that 
we  have  included  dollar  limitations 
within  each  definition,  which  provides 
for  a  more  precise  definition  and  which 
we  feel  Ls  an  improvement  over  DOD/  • 
NASA. 

6.  Comment.  Supplement  Sl-202  re¬ 
quires  the  transmittal  of  receipted  Gov¬ 
ernment  transfer  documents  to  the  Prop¬ 
erty  Administrator. 

Recommendation.  ‘This  should  not  be 
a  requirement  except  only  in  those  in¬ 
stances  when  needed  by  the  Property 
Administrator  since  records  maintained 
by  the  contractor  are  utilized  as  the 
official  contract  records. 

Response.  Not  adopted.  Existing  Fed¬ 
eral  regulations  require  that  the  value 
of  contractor-held  property  be  reflected 
in  the  Government’s  financial  property 
accounts.  While  the  records  maintained 
by  the  contractor  are  considered  to  be 
the  official  contract  property  records, 
these  records  do  not  satisfy  the  require¬ 
ment  for  Government-maintained  finan¬ 
cial  accounts.  In  order  to  maintain  these 
accounts  on  a  current  basis,  it  is  essential 
that  pertinent  transaction  dociun^ts  be 
provided  to  the  DOT  accounting  offices. 
Since  these  documents  are  already  avail¬ 
able  to  the  contractor,  it  does  not  impose 
an  unreasonable  burden  on  the  contrac¬ 
tor  to  furnish  them  to  the  Government. 

7.  Comment.  The  requirement  in  Sup¬ 
plement  Sl-203  to  submit  itemized  re¬ 
ports  of  purchases  or  fabrications  of 
capital  property  is  impractical  and  bur¬ 
densome  to  a  contractor.  Since  records 
established  and  maintained  by  a  con¬ 
tractor  are  designated  and  utilized  as 
the  official  contract  records,  it  should 
not  be  necessary  to  itemize  along  with 
application  for  payment.  An  approved 
system  would  support  acquisitions  with 
appropriate  records  and  files  of  acquisi¬ 
tion  documents. 

Recommendation.  The  paragraph 
should  be  changed  to  read  that  the  con¬ 
tractor  shall  maintain  records  and  docu¬ 
ments  which  support  his  application  for 
payment. 

Response.  Not  adopted.  Response  made 
to  preceding  comment  applies. 

8.  Comment.  Supplement  S 1-501  re¬ 
quires  an  annual  inventory  of  capital 
property  and  of  noncapitalized  equip¬ 
ment. 

Recommendation.  This  part  should  be 
revised  to  require  a  periodic  inventory  of 
these  classes  In  accordance  with  ^e  fre¬ 
quency  determined  necessary  by  the 
Pn^rty  Administrator.  That  frequency 
should  be  the  same  as  that  approved  by 
other  (Government  agencies  having  prime 
cognizance  over  the  contractor^  prop¬ 
erty  control  system. 


RespiJhse.  Not  adopted.  We  feel  that 
annual  physical  Inventories  are  neces¬ 
sary  to  maintain  proper  coatr(^  and  ac- 
coimtlng  of  contractor-held  Government 
property,  and  are  not  an  unreasonable 
requirement.  Establishment  of  a  uniform 
policy  assures  consistent  treatment  of 
all  DOT  contracts  and  contractors,  and 
relieves  Property  Administrators  of  the 
burden  of  making  Judgmental  decisions 
on  a  case-by-case  basis. 

9.  Comment.  SuiH>lement  Sl-503  re¬ 
quires  a  final  inventory  submission  with¬ 
in  30  days  after  completion  or  termina¬ 
tion.  This  is  unrealistic. 

Recommendation.  Change  the  require¬ 
ment  to  90  days  after  completion  or  ter¬ 
mination. 

Response.  Not  adopted.  If  a  contractor 
has  consistently  complied  with  the  prop¬ 
erty  administration  requirements  of  the 
contract,  then  submission  of  final  inven¬ 
tory  reports  within  30  days  is  generally 
realistic.  However,  if  unusual  circum¬ 
stances  exist,  the  DOTPR  specifically 
provides  for  an  extension  of  this  time 
upon  request. 

‘There  is  one  change  from  the  proposal, 
prompted  not  by  any  comments  but  by 
the  general  DOTPR  revision  also  being 
accomplished  by  this  document.  Section 
12-70.901  references  various  sections  of 
the  DO‘rPR  which  concern  specific  con¬ 
tract  clauses.  The  DOTPR  revision  has 
changed  the  section  niunbers  to  be  ref¬ 
erenced  and  eliminated  one  of  the  ref¬ 
erenced  sections.  Section  12-70.901  has 
been  changed  accordingly. 

In  the  interest  of  consistency  (since 
the  rest  of  the  DOTPR  is  being  made  ef¬ 
fective  September  8,  1977)  and  for  the 
additional  reason  that  tills  material  also 
relates  to  public  property  and  contracts, 
although  notice  and  opportunity  for 
public  comment  were  provided,  this 
coverage  is  also  effective  September  8, 
1977. 

Authorship.  ‘The  persons  principally 
responsible  for  this  docummt  are: 

Pkocsak 

H.  E.  Tetlrick,  Chief,  Procurement  Manage¬ 
ment  Division,  Office  of  Installations  and 
Lioglstl&s. 

Legal 

W.  Lawrence  Hollar,  Office  of  the  General 
Ck>uu8el 

In  consideration  of  ttie  foregoing. 
Chapter  12  of  Title  41,  Code  of  Federal 
Regulations,  is  revised  to  read  as  set 
forth  below.  Issued  in  Washington.  D.C.. 
on  August  15. 1977. 

Edward  W.  Scott,  Jr.. 

Assistant  Secretary 
for  Administration. 
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the  Contract  Appeals  Board. 
12-1.320  Subcontractor  gifts  and  kick- 
backs. 

12- 1361  Contract  number  prefixes. 

13- 1363  Industrial  security. 

12-1363  Variation  In  quantity. 

12-1.364  Standards  of  conduct. 


See. 

13-1368  Breakout  oC  eomponent 

tS-1366  Osnanl  pcoeurement  poUey— 

XMpartmsotal  ccdan. 

Subpsrt  12-1. <  Prscarswisiit  Responsibility  end 
Authority 

13-1.402-60  Contracting  officer's  repreoent- 

atlvee. 

17-1.450  Rcsponetblltty  of  procurement 

personnel  to  question  re¬ 
quirements  and  reaffirm  their 
validity. 

Subpart  12-1.5— Centingont  Fees 
12-1.508-3  Misrepresentation  or  violations 
of  the  covenant  against  con¬ 
tingent  fees. 

Subpart  12-1.6— Osbarrsd,  Suspandsd,  and 
Inoligibis  Bidders 

12- 1.602  Establishment  and  mainte¬ 

nance  of  a  list  of  concerns  or 
individuals  debarred,  sus¬ 
pended,  or  declared  Ineligible. 

13- 1.604-1  Prooediiral  requirements  relat¬ 

ing  to  tha  Imposition  of  de¬ 
barment. 

13-1.605  Suspension  of  bidders. 

13-1.606  Agency  procedure. 

13-1.701—1  Small  buslneae  ctmeem  (for 

Government  procurement). 
13i-1.704  Agency  program  direction  end 

operation. 

17-1.704-50  Smell  business  esnlntanrs 

officer. 

13-1.704-61  Smell  business  specialists. 

12- 1.706  Certlfloate  of  competency  pro¬ 

gram. 

13- 1.706-3  Applicability  and  procedure. 

12-1.750  Procurement  set-asideB  for 

small  bualneas  when  an  8BA 
representative  la  not  evall- 
ahle. 

12-1.760-1  General. 

12-1.750-2  Review  of  eet-aalde  recommen¬ 
dations  Initiated  by  small 
buaineee  spedallsts. 

12- 1.760-3  Withdrawal  or  modification  of 

set-aaldaa. 

13- 1.750-4  Contracting  authority. 

12-1.751  Small  busineaa  aet-aelde  for 

pre^HMsd  eonetructitm  pro¬ 
curements. 

Subpsrt  12-13— Leber  Surplus  Area  Concerns 
^7-1.807  Report  on  preference  procure¬ 

ment  In  labor  surplus  areas. 

Subpsrt  12-1.9 — Reporting  Possible  Antitrust 
Violatlofis 

12-1.901  General. 

Subpsrt  12-1.11— Qualified  Products 
12-1.1150  General. 

12-1.1161  Justification  for  of 

qiiallficatlon  requirements. 
12-1.1162  Prior  determinations. 

17-1.1153  AvaUabUlty  of  lists. 

12-1.1164  Oppewtunity  for  qualification. 

17-1.1165  Clarification  of  qualification 

requirements. 

12-1.1166  Procurement  of  qualified  prod- 

ucta. 

12-1.1166-1  General. 

17-1.1167  Contract  provisions. 

17-1.1188  Effect  of  debarment  or  suspen¬ 

sion. 

12-1.1159  Waiver  of  qualification  require¬ 

ment. 

12-1.1160  Inadequate  competition. 

12-1.1161  Reporting  nonccmformance 

with  specification  require¬ 
ments. 

17-1.1163  Misuse  of  QPL  tnformstlon. 

Subpsrt  12-1.12— ReapofMBMe  ProspecOwe 
Contractors 

12-1.1204  Determination  of  req>on8lblllty 

or  nonreaponslblllty. 
12-1.1304-1  Requirement. 


Subpart  12-1.16  Report  ef  Identical  Bids 
Bee. 

1S-U606  Beporting  requirement. 
19-1.1608-8  Submission  of  reports. 

Subpsrt  13-130— Opttene 
19-13000  Boope  of  eubpart. 

13-1.6001  Definition. 

13-1.5003  Applicability. 

13-13008  Prooedurea 
13-1.5004  Exerclae  of  options. 

12-1.5005  Examples  of  option  provisions. 

Subpart  12-131— [Reserved] 

Subpart  12-1.82— Value  bqpneertng 

12- 1.5201  Prrilcy. 

13- 1.5303  Value  engineering  Incentives.  • 

12- 1.6302-1  Description. 

17-1.6202-2  Use  of  value  engineering  Incen¬ 
tive  clause. 

13— 1.5203-3  Value  engineering  clauses. 

12- 1.6203-4  Types  of  savings  to  be  shared 

with  the  contreotor. 

13- 1.6208  Sharing  arrangements. 
13-1.8606-1  Sharing  rataa 
13-1.8308-2  Sharing  base. 

13-1.8303-8  Sharing  period. 

13-1.6308-4  Methods  of  sharing  for  future 

'  acqulsltloDs. 

lS-1.6204  Submlsaion  and  processing. 
13-1.5205  Future  payment  funding  and 
notice  for  future  acquisition 
eontracte. 

12-1.5206  Value  engineering  program  re¬ 
quirement. 

12-1.6207  Contracting  offieer  decision 

check  list. 

Subpsrt  12— 133— Voluntary  Refunds 
12-1.5301  General. 

12—1.5802  Solicited  refunds. 

12-1.6308  DIspoattloii  at  voluntary  re¬ 

funds. 


Leasa  Putchesa  ar  Lease 
tarebase 


by 

Te 


12-1.6401  Oenwal. 

12-1.6402  Telewrltlng  equipment  end  of. 
flee  copying  machines. 

12- 1.6403  Automatic  data  processing 

equipment. 

13- 1.6404  Leaae/purchase  determinations. 

12- 1.6406  Selecting  the  method  of  scqul- 

altlon. 

13- 1.5406-1  Purchase  method. 

12r-l  .6405-2  l^ase-with-optlon-to-purchase 
method. 

12-1.6405-3  Lease  method. 

12-1.5406  Perlodle  cost  comparisons  on 
leased  equipment. 

Subpsrt  12-135— Multt-Year  Procurement 
12-1.5600  Scope  of  subpart. 

12—1.6601  Description  of  multi -year  pro¬ 
cedure. 

12-1.8602  PoUcy. 

12— 1.6602—1  Principal  advantages. 

13- 1 .6603-3  Principal  objective. 

13-1.8603-8  Cost  savings  factors  to  consider. 
13-1.8603-4  Set-aaldes. 

13-1.6603-6  Multi-year  suboontraets. 
13-1.6603  Application— crtterlA. 

17-1.6604  Method  of  aoUcltatlon. 

13-13606  Procedures. 

13-13806-1  Requirements. 

13-1.5606-3  Pre^ous  competition. 

13-1.6606-8  No  previous  eompetStloxL 
13-1.6606-4  Pricing — unit  prlee. 

13-13606-6  Conqisrlson  orltaBla  '*) 

13-1.0606-6  Ongje  year  and/cr  mnm-ysar 
award.  t 

13-1.6606-7  Cancellation  celling. 

13-1.6606-8  Schedule  provision. 

13-1.6606-6  Quantity  obllgatloa. 

13-1.8606  BMabllahUMBb  «bS  MtMoffi  6ff  J 
^  Tfvn  oQiltiipk  1 

13~1.5607  Pmuls  ] 

IMAUtSes.  > 

13-1 .6506  Payment  for 
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8«g. 

13-1.5500  Schedule  provUdon  Umlttm 
peyment  obUfatlon. 

13-1.6510  Termination  for  codTenlene*. 
13-1.6511  UmltAtlone. 

13-1.6613  Evaluation. 

13-1.6513  Award. 

13-1.6514  Contract  clauses. 

Subpeit  12-1.56 — Preaward  Survey  Procedures 
13-1.5600  Scope  of  subpart. 

13-1.5601  General. 

13-1.5601-1  Need  for  survey. 

13-1.5601-3  Type  of  survey. 

13-1.6601-3  Conducting  the  survey. 
12-1.5601-4  Release  of  survey  Information. 

12- 1.6601-6  Preparation  for  the  survey. 

13- 1.5601-6  On-slte  survey  procedures. 
13-1.5602  Survey  report. 

12- 1.5603-1  Format. 

13- 1.5603  2  Standards. 

12-1.5603  Guide  for  on-slte  evaluation  of 
prospective  contractor. 

12  1.5604  Format  for  on-slte  survey 
report. 

Authority;  Sec.  20S(c),  63  Stat.  389;  40 
use.  486(c).  10  use.  3301-2314. 

Subpart  12-1.0 — Regulation  System 
§  12—1.001  S-opr  of  subpart. 

Tills  subpart  describes  the  Department 
of  Transportation  Procurement  Regula¬ 
tions  in  terms  of  establishment,  author¬ 
ity.  applicability.  Issuance,  arrangement. 
Implementation  and  supplementation  of 
the  Federal  Procurement  Regulations, 
Office  of  the  Federal  Procurement  Policy 
Regulations,  exclusions,  and  deviation 
procedure. 

§  12—1.002  l*ur|>OM'. 

(a)  This  subpart  establishes  Chapter 
12.  Department  of  Transportation  Pro¬ 
curement  Regulations  (DOTPR) ,  imple¬ 
menting  and  supplementing  the  Federal 
Procurement  Regulations  (FPR),  and 
states  its  relationship  to  the  FPR. 

(b)  The  FPR,  as  Implemented  and 
supplemented  by  Chapter  12  (DOTPR), 
are  the  authorized  regulations  governing 
the  procurement  of  supplies  and  services 
(Including  construction  and  concessions) 
and  the  procurement  of  real  pitHJerty  by 
lease  by  the  Department  of  Transporta¬ 
tion. 

§  12—1 .003  .Auihorily. 

The  DOTPRs  are  prescribed  pursuant 
to  the  authority  of  section  205(c)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949. 

§  12—1.004  Applicabiiily. 

These  regulaticms  apply  to  all  Depart¬ 
ment  of  Transportation  procurements, 
unless  otherwise  specified. 

§  12—1.005  Exrlusions. 

(a)  Certain  Department  of  Trans- 
portatiem  procurement  policies  and 
procedures  which  cOTie  within  the 
scope  of  this  Chapter  12  nevertheless 
may  be  excluded  when  there  is  appropri¬ 
ate  justificatiem,  such  as: 

(1)  Subject  matter  which  bears  a 
security  classification. 

(2)  Policies  or  procedm-es  which  are 
expected  to  be  effective  for  a  period  of 
leM  than  six  months. 

(3)  Policies  and  procedures  which  are 
effective  on  an  experimental  basis  for  a 
reasonable  period. 


S  1£-1.006>1  Code  arrangement. 

DOTPR  which  Implement,  supplement 
or  deviate  from  the  FPR  (Chapter  1  of 
Title  41  of  the  Code  of  Federal  Regula¬ 
tions)  and  have  an  impact  upon  the  pub¬ 
lic  will  be  published  as  (Chapter  12  of 
Title  41.  Code  of  Federal  Regulations. 

§  12—1.006—2  Publiealion. 

Chapter  12  of  Title  41,  Code  of  Fed¬ 
eral  Regulations  will  be  published  in  the 
P'eoeral  Register.  In  ciunulative  form  in 
the  Code  of  Pedwal  Regulations,  and  In 
.separate  looseleaf  form  on  blue  paper. 
The  looseleaf  form  Is  designed  to  permit 
interleaf  into  the  FPR. 

§  12— 1.00(>— .3  Gupiett. 

Copies  of  the  DOTPR  in  the  Feoerai. 
Register  and  in  the  Code  of  Federal 
Regulations  may  be  piurchased  by  Fed¬ 
eral  agencies  and  the  public,  at  nom¬ 
inal  cost,  from  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington.  D.C.  20402.  Looseleaf  (x>pies 
of  Chapter  12  will  be  distributed  to  the 
Department  of  Transportation  activities 
as  authorized  by  the  Director  of  Installa¬ 
tions  and  Logistics.  Office  of  the  Secre¬ 
tary  of  Transportation. 

§  12— 1.006— t  Goorilinalion. 

In  tlie  development  of  the  DOTPR,  the 
viea^  of  the  Operating  Administrations 
of  the  Department  of  Transportation  will 
be  solicited.  Public  notice  of  changes  or 
additions  to  the  DOTPR  will  be  published 
in  the  Federal  Register  before  issuance, 
when  appropriate. 

§  12—1.007—1  General  plan. 

The  DOTPR  employ  the  same  number¬ 
ing  system  and  nomenclature  used  In  the 
FPR,  end  conform  with  Federal  Regis¬ 
ter  standards  approved  for  the  FPR. 
except  that  material  published  In  loose- 
leaf  form  which  Is  not  published  in  Title 
41,  C(xle  of  Federal  Regulations  will  be 
Indicated  by  the  letters  “DOT”  preced¬ 
ing  and  fcdlowlng  the  material. 

1 2—1 .007—2  Numbering. 

(a)  Where  the  DOTPR  implement  a 
part,  subpert,  section  or  subsection  of  the 
FPR,  the  imi^emratlng  part,  sui^iart, 
section  or  subsection  of  DOTPR  will  be 
numbered  (and  captioned)  to  correspond 
to  the  part,  subpart,  section,  or  subsec¬ 
tion  of  the  W»R. 

(b)  Wh«:e  the  DOTPR  supplement  the 
FPR,  the  number  50  and  up  will  be  as¬ 
signed  to  the  parts,  subparts,  or  sections 
involved. 

(c)  Where  the  subject  matter  con¬ 
tained  in  a  part,  subperi,  sectiem,  or  sub- 
sectim  of  FTPR  requires  no  Implemen¬ 
tation.  the  DOTPR  will  contain  no  cor¬ 
responding  parts,  subpart,  section,  or 
subsection  number  and  the  subject  mat¬ 
ter  as  published  in  the  FPR  governs. 

§  12—1.007—3  Citation. 

DOTPR  will  be  cited  in  accordance* 
with  Federal  Register  standards  ai>- 
proved  for  the  FPR.  For  example,  this 
section,  when  referred  to  In  the  DOTPR, 
may  be  cited  as  “12-1.007-3”.  Any  sec¬ 
tion  of  these  regulations  may  be  In¬ 


formally  Identified  for  purposes  of  brev¬ 
ity.  as  DOTPR.  flawed  by  section  num¬ 
ber;  i.e.,  ‘T)Or?R.  12-1.007-3”. 

8  12—1.008  Implementation. 

(a)  The  DOTPR  implement  and  sup¬ 
plement  the  FPR.  Implementipg  mate¬ 
rial  Is  that  which  expands  upoti  related 
FPR  material.  Supplementing  material 
Is  that  for  which  there  is  no  counterpart 
in  the  FPR. 

(b)  The  DOTPR  may  in  turn  be  im¬ 
plemented  and  supplemented  by  regula¬ 
tions  Issued  by  the  following,  using  the 
letter  suffix  indicated : 

Letter 

Lssuing  organization:  ‘suffix 

Federal  Aviation  Administration.  12A  > 

Coaat  Guard _  12B 

Federal  Highway  Administration.  12C 
Federal  Railroad  Administration.  12D 
St.  Lawrence  Seaway  Development 

Carp .  12E 

OfBce  of  Administrative  Opera¬ 
tions,  GST _  12F 

Urban  Alass  Ttansportatlon  Ad¬ 
ministration _ 12H 

National  Highway  Traffic  Safety 

Admlnlatratlon _  121 

Transportation  Systems  Center..  12 J 

>  I.e.,  12A-1 .008(b). 

(c)  The  Administrations  and  their 
subordinate  organizations  shall  not  is¬ 
sue  Instructions,  including  directives, 
regulations,  cixitract  forms,  contract 
clauses,  policies,  or  procedures  Imple- 
moiting  the  DOTPR  or  covering  the  pro¬ 
curement  of  supplies  or  services  or  the 
admlnlstrati(ni  of  ccmtracts  for  such 
supplies  or  services,  unless  permitted  by 
one  of  the  following  and  ctmsistent  with 
paragraph  (d)  of  this  section: 

(1)  Internal  procurement  manage¬ 
ment  instructions  such  as  designations 
and  delegations  of  authority,  assign¬ 
ments  of  responsibilities,  work  flow  pro¬ 
cedures,  and  internal  rep(»ting  require¬ 
ments: 

(2)  Any  special  contract  clause  of  a 
non-repeiltive  nature  designed  qiecifi- 
cally  to  accomplish  the  peculiar  require¬ 
ments  of  an  individual  procurement,  pro¬ 
vided  a  clause  relating  to  the  subject  is 
not  set  forth  in  this  regulatlim: 

(3)  A  variation  of  any  contract  clause 
which  Is  set  forth  in  this  regulaticm  but 
not  for  use  verbatim,  provided  that  such 
variation  Is  not  Inconsistent  with  the 
intent,  principle  and  substance  of  the 
DOTPR  clause  or  related  coverage  of  the 
subject  matter; 

(4)  Procurement  procediues  specifi¬ 
cally  Identified  as  being  essential  for 
canylng  out  the  peculiar  needs  of  an 
Administration  when  authorized  by  the 
head  of  the  agency,  or  his  designee,  and 
notification  is  given  to  OST/TAD-60 
prior  to  such  authorization  for  the  pur¬ 
pose  of  determining  whether  such  pro¬ 
cedures  should  be  included  in  this  regu¬ 
lation; 

(5)  Pinciu^ment  Instructions  specifi¬ 
cally  identified  as  being  essential  for 
carrying  out  the  peculiar  needs  of  over¬ 
seas  commands  of  the  Coast  Guard, 
authorized  by  the  Commandant  of  the 
Coast  Guard  (or  his  designee)  and 
notification  Is  given  to  OST/TAD-60 
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prior  to  such  authorization  for  the  pur> 
pose  of  determining  whether  such  in¬ 
structions  should  be  included  in  this 
regulatiOTi; 

(6)  Material  determined  by  OST/ 
TAD-60  to  be  inappropriate  for  IX)TPR 
coverage,  ^ut  appropriate  for  inclusion 
in  Admini^ration  publications. 

(d)  Instructions  issued  in  accordance 
with  paragrai^  (c)  of  this  section  shall 
not  contain  material  which  duplicates, 
ts  inconsistent  with,  dr  increases  or  re¬ 
stricts  the  use  of,  any  authority  con¬ 
tained  in  this  regulation. 

(e)  Each  Administration  shall  screen 
all  existing  instructions  as  well  as  those 
subsequently  issued  pursuant  to  para¬ 
graph  (c)  of  this  section  and  (d)  above 
to  assure  strict  compliance  with  this 
paragraph,  and  for  the  purpose  of  de¬ 
termining  if  the  subject  matter  is  appro¬ 
priate  for  inclusicm  in  this  regulation. 

(f )  Each  Administration  shall  fumLsh 
to  OST /TAD-60  one  copy  of  each  Ad¬ 
ministration  procurement  instruction  is¬ 
sued  in  accordance  with  paragraph  (c> 
of  this  section. 

(g)  Regulation  implementing  and  sup¬ 
plementing  the  DOTPR  will  not  be  pub¬ 
lished  in  the  Federal  Register.  Any  such 
regulations  which  are  deemed  to  have  an 
impact  on  the  general  public,  and  any 
regulations  which  establish  procurement 
policy,  will  be  reserved  for  OST  publica¬ 
tion  as  DOTPR,  Chapter  12. 

(h)  Those  PAA  Procurement  Regula¬ 
tions  which  supplement  the  DOTPR,  and 
which  are  basically  instructional  in 
nature,  may  be  retained  until  they  are 
superseded  by  comparable  material  pub¬ 
lished  by  the  Office  of  the  Secretary. 

12— 1.00<>  l)o\  iatiunK. 

§  12— I.IHW— 2  PriH-eilurc. 

(a)  In  the  interest  of  establishing  and 
maintaining  uniformity  to  the  greatest 
extent  feasible,  deviations  from  the  PPR 
and  DOTPR  will  be  authorized  cwily  when 
essential  to  effect  necessary  procure¬ 
ment  or  where  special  circumstances 
make  such  deviations  clearly  in  the  best 
interest  of  the  Government. 

(b)  Requests  for  authority  to  deviate 
from  the  provisions  of  the  FPR  or  the 
DOTPR  shall  be  submitted  as  far  in  ad¬ 
vance  as  the  exigencies  of  the  situation 
will  permit.  Each  request  for  deviation 
shall  contain  the  following : 

(DA  clear  statement  of  the  deviation 
desired,  including  identification  of  the 
specific  paragraph  number (s)  of  the 
FPR  or  DOTPR, 

(2)  The  reason  why  the  deviation  is 
considered  necessary  or  would  be  in  the 
best  interests  of  the  Government, 

(3)  If  applicable,  the  name  of  the  cmi- 
tractor  and  identification  of  the  contract 
affected, 

(4)  A  statement  as  to  whether  the  de¬ 
viation  has  been  requested  previously 
and,  if  so,  circumstances  of  the  previous 
request, 

(5)  A  description  of  the  intended  effect 
of  the  deviation. 

(6)  A  statement  of  the  period  of  time 
for  which  the  deviation  is  needed,  and 


(7)  Any  pertinent  background  infor¬ 
mation  which  will  contribute  to  a  full 
understanding  ot  the  desired  deviation. 

(c)  Deviations  from  the  FPR  and 
DOTPR  involving  a  single  c(mtract  or 
procurement  may  be  authorized  by  the 
Administrators  of  the  Federal  Aviation 
Administration,  F^eral  Highway  Ad¬ 
ministration.  Federal  Railroad  Adminis¬ 
tration.  St.  Lawrence  Seaway  Develop¬ 
ment  Corp.,  Urban  Mass  Transportation 
Administration.  National  Highway  Traf¬ 
fic  Safety  Admuilstraticm.  and  the  Com¬ 
mandant  of  the  Coast  Guard,  and  eacli 
with  tlie  power  of  redelegation.  For  pro¬ 
curements  processed  by  tlie  Transporta¬ 
tion  Systems  Center  and  Office  of  Ad¬ 
ministrative  Oiierations  (OST),  devia¬ 
tions  may  be  authorized  by  the  Assistant 
Secretary  for  Administration,  with  the 
power  of  redelegation.  A  cwy  ot  each 
authorized  deviation  shall  be  sent  to  the 
Director  of  Installations  and  Logistics. 

(d)  Request  for  deviaticms  from  the 
FPR  or  DOTPR  affecting  more  than  one 
contract  or  contractor  shall  be  for¬ 
warded  to  the  Director  of  Installations 
and  Logistics.  Requests  involving  devia¬ 
tions  from  the  FPR  will  be  considered 
jointly  by  tlie  Department  and  the  Gen¬ 
eral  Services  Administration,  unless,  in 
the  judgment  of  the  Assistant  Secretary 
for  Administration,  after  due  considera¬ 
tion  of  the  objective  of  uniformity  and 
program  responsibility  of  the  Depart¬ 
ment.  circumstances  preclude  such  Joint 
effort  .  In  such  cases,  ^e  Assistant  Secre¬ 
tary  for  Administration  will  approve 
such  class  devlatiims  as  he  determines 
necessary  and  will  appropriately  notify 
the  General  Services  Administration. 

§  12—1.010  Iiiterufcenrr  Pr€><*Mremcnl 
Policy  Loniniillee. 

The  Director  of  Installations  and  Lo¬ 
gistics.  OST  has  been  designated  the  r^ 
resentatlve  for  the  Department  of 
Transportation  on  the  Interagency  Pro¬ 
curement  Policy  Committee. 

Subpart  12-1.2 — Definition  of  Terms 
§  12—1.204  Head  of  the  agency. 

“Head  of  the  agency’’  means  the  Sec¬ 
retary  and  the  following  assistant  chief 
officials;  the  Deputy  Secretary,  the  As¬ 
sistant  Secretary  for  Administratkm; 
and  for  procurements  within  their  Ad¬ 
ministrations,  the  Administrators  of  the 
Federal  Aviation  Administration,  Fed¬ 
eral  Highway  Administration,  Federal 
Railroad  Administration,  Urban  Mass 
Transportation  Administrati(m,  Natiimal 
Highway  Traffic  Safety  Administration, 
St.  Lawrence  Seaway  Development 
Corp.,  and  the  Commandant,  U.S.  Coast 
Guard  and  the  Director,  Transportation 
Systems  Center, 

§  12—1.206  Hctad  of  the  procurini:  i>r> 
tivlty. 

The  followmg  officials  have  been  des- 
i|imted  as  “head  of  the  procuring  actlv- 

(a)  In  the  Office  of  the  Secretary — 

(1)  The  Chief,  Procurement  &  Supply 
Divlsicm.  Transportation  Systems  Cen¬ 
ter.  Cambridge,  Mass. 


(2)  The  Chief,  Procurement  Opera¬ 
tions  Division,  Washington.  D.C. 

(b)  In  the  Federal  Aviation  Admlnis- 
tratiem — 

(1)  The  Director,  Logistics  Service, 
Washington.  D.C. 

(2)  The  Director.  Metropolitan  Wash¬ 
ington  Airport  Service,  Gravelly  Point, 
Va. 

(3)  The  Director,  Alaskan  Region,  An¬ 
chorage.  Alaska. 

(4)  The  Director,  Western  Region,  Los 
Angeles.  Calif. 

(5)  The  Director,  Southern  Region, 
Atlanta,  Ga. 

(6)  The  Director,  Pacific  Region,  Hon¬ 
olulu.  Hawaii. 

(7)  The  Director,  Central  Region, 
Kansas  City,  Mo. 

(8)  The  Director,  Eastern  Region.  New 
York.  N.Y. 

(9)  The  Director,  Southwest  Region, 
Fort  Worth.  Tex. 

(10)  The  Director,  Aeronautical  Cen¬ 
ter.  Oklahoma  City,  Okla. 

(11)  The  Director,  National  Aviation 
Facilities  Experimental  Center.  Atlantic 
City.  N.J. 

(12)  The  Director,  New  England  Re¬ 
gion,  Burlington.  Mass. 

(13)  The  Director,  Great  Lakes  Re¬ 
gion,  Des  Plaines,  HI. 

(14)  The  Director,  Rocky  Mountain 
Region,  Denver,  Colo. 

(15)  The  Director,  Northwest  Region. 
Seattle.  Wash. 

(c)  For  the  Coast  Guard,  the  Comp¬ 
troller  of  the  Coast  Guard.  Washington, 
DC. 

(d)  For  the  Federal  Highway  Adminis¬ 
tration.  the  Associate  Administrator  for 
Administration,  Washington,  D.C. 

(e)  For  the  National  Highway  Traf¬ 
fic  Safety  Administration,  the  Associate 
Administrator  for  Administration, 
Washingtcoi,  D.C. 

(f)  For  the  Federal  Railroad  Admin- 
istratiem,  the  Associate  Administrator  for 
Administration,  Washingtem,  D.C. 

(g)  For  the  St.  Lawrence  Seaway  De¬ 
velopment  Corporation,  the  Director,  Of¬ 
fice  of  Procurement  and  Supply,  Mas- 
sena,  N.Y. 

(h)  For  the  Urban  Mass  Transporta¬ 
tion,  the  Director,  Office  of  Procurement 
and  Third  Party  Contract  Review,  Wash¬ 
ington,  D.C. 

§  12—1.250  .4dniiniKirati<>n. 

“Administration”  means  the  Federal 
Aviati(m  Administration,  the  Federal 
Highway  Administration,  the  Federal 
Railroad  Administration,  the  Urban 
Mass  Transportation  Administration, 
the  Coast  Guard,  the  St.  Lawrence  Sea¬ 
way  Development  Corp.,  and  the  Nation¬ 
al  Highway  ’Traffic  Safety  Administra¬ 
tion.  The  term  “Administration”  also 
includes  the  ’Transportatiem  Systems 
Center,  and  the  Office  of  Administrative 
Operations  of  the  Office  of  the  Secretary. 
The  term  “Administration”  as  used,  for 
example,  in  the  phrase  “in  accordance 
with  Administration  procedures”  would 
Include  the  foregoing  organizations,  un¬ 
less  the  paragraph  states  otherwise. 
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§  12—1.251  Procurejnrnt  oflirc. 

“Procurement  otHce"  means  an  offlce 
with  a  designated  contracting  officer  with 
authority  to  enter  into  cmitracts  ofver 
$10,000  in  value. 

§  12—1.252  Change  order. 

“Change  order”  means  a  unilateral 
written  order  signed  by  the  contracting 
officer,  and  Issued  to  a  contractor  pursu¬ 
ant  to  the  Changes  clause  of  the  con¬ 
tract. 

§  12—1.253  Supplemental  agreement. 

“Supplemental  agreement”  means  any 
contract  modiflcation'  or  contract 
amendment  which  is  accomplished  by 
mutual  action  of  the  parties. 

§  12-1.254  Sliall. 

"Shall”  is  imperative. 

§  12-1.255  May. 

"May”  is  permissive.  However,  the 
words  “no  person  may  •  •  •  ”  mew  that 
no  person  is  required,  authorized,  or  per¬ 
mitted  to  do  the  act  proscribed. 

Subpart  12-1.3 — General  Policies 

§  12—1.302—3  Conirarta  brtarrn  thr 
(Fovernmrnt  and  Govrmnirnt  em> 
ployera  or  buainra*  ronrrms  aubatan- 
tially  ownrd  or  rontrollfd  by  Coverii- 
mrnt  rmployeca. 

Unless  a  higher  authority  is  specified 
within  an  Administration,  heads  of  pro¬ 
curing  activities  are  authorized  to  except 
individual  contracts  from  the  policy 
against  awarding  cmitracts  to  Govern¬ 
ment  employees  or  business  concerns 
substantially  owned  or  controlled  by 
Government  employees.  Each  such  ex¬ 
ception  shall  be  evidenced  by  a  written 
determination  signed  by  the  head  of  the 
procuring  activity,  setting  forth  the  facts 
in  sufficient  detail  to  demonstrate  that 
the  exception  is  being  granted  for  the 
most  compelling  reasons,  and  attaching 
any  supporting  documentation.  A  copy 
ot  each  such  determination,  with  at¬ 
tachments.  shall  be  fmwarded  to  the 
Director  of  Installations  and  Logistics. 
OST. 

§  12—1.305—3  Deviations  from  Federal 
specifirations. 

(a)  Each  Administration  shall  desig¬ 
nate  an  (^clal  to  carry  out  the  respon¬ 
sibilities  set  f(wth  in  FPR  1-1.305-3.  One 
copy  of  each  such  designation  shall  be 
forwarded  to  the  Director  of  Installations 
and  Logistics,  OST. 

(b)  Whenever  a  notification  or  rectxn- 
mendation.for  a  change  in  a  Federal 
Specification  is  submitted  to  the  General 
Services  Administration,  as  provided  in 
FPR  1-1 . 305-3  (b>  (5),  an  Information 
copy  shall  be  forwarded  to  the  Director 
of  Installations  and  Logistics,  OST.  Sim¬ 
ilarly,  the  Director  o<  Installations  and 
Logistics  Shan  be  advised  any  time  the 
General  Sendees  Administration  dlsap- 
proves  a  deviation  from  a  Federal  Sped- 
flcailon. 


§  12—1.305—50  Index  to  Federal  and 
Depnitukcnt  of  Defense  Spccifira- 
tions  and  Slandnids. 

The  “Index  of  Federal  Specificatkms 
and  Standards”  and  the  “Department  at 
Defense  Index  of  Specifications  and 
Standards”  are  issued  annually  with  pe¬ 
riodic  supplements.  These  indexes  c<m- 
tain  general  informatiem  pertaining  to 
their  use  and  the  availability  of  other 
Government  specifications. 

g  12—1.306—1  Mandatory  uhc  and  applU 
ration  of  Federal  Standariis. 

Whenever  a  request  for  an  exception 
to  the  use  of  a  Federal  Standard  is  sub¬ 
mitted  to  the  General  Services  Admin¬ 
istration,  an  information  copy  of  the 
submission  and  GSA’s  response  shall  be 
forwarded  to  the  Director  of  Installa¬ 
tions  and  Logistics.  OST. 

g  12—1.307—5  IJmitationit  on  um*  of 
“brand  name  or  equal”  purrhaae 
dexcription. 

Purchase  descriptions  containing  the 
phrase  “or  equal”  shall  not  be  used  sis  a 
device  to  grant  an  advantage  to  par¬ 
ticular  manufacturers  by  favoring  one 
product  over  other  products,  or  to  sub¬ 
stantiate  a  determination  that  no  other 
manufacturer’s  products  are  equal  in 
quality  and  performance  to  the  moducts 
specifically  named.  Where  a  proper  de¬ 
termination  has  been  made  that  mly 
one  supplier  can  furnish  the  required 
item  or  items,  the  procurement  will  be 
accomplished  by  negotiation  in  accord¬ 
ance  with  FPR  Part  1-3. 

§  12—1.311  Pri6ritic«,  alloralions  and 
allulmriits. 

The  programs  of  the  Coast  Guard  and 
certain  programs  of  th'e  Federal  Aviation 
Administration  are  defense-related  pro¬ 
grams  to  which  the  priorities  and  allo¬ 
cations  regulations  apply.  Rateable  con¬ 
tracts  and  purchase  orders  shall  contain 
the  clause  set  forth  in  DOTPR  12-7.150-3 
and  the  appropriate  DO  or  DX  rating 
<and  the  appropriate  allotment  number 
if  the  order  calls  for  authorized  con¬ 
trolled  materials)  in  accordance  with 
the  provisions  of  DMS  [Defense  Mate¬ 
rials  System]  Regulation  1  and  BD8A 
Regulation  2.  These  regulations  are 
availaUe  from  the  Business  and  Defense 
Services  Adminlstraticm  of  the  Depart¬ 
ment  of  Commerce. 

§  12—1.313  Records  of  conirarl  actions. 

<a)  In  compliance  with  the  require¬ 
ments  of  FPR  1-1.313,  each  prociuoment 
office  shall  maintain  for  each  luocure- 
ment  exceeding  $10,000  a  ctmtract  file 
containing  a  comprehensive  record  of 
all  pre-award  .and  post-award  actions 
and  other  data.  Adherence  to  this 
policy  will  require  the  assnnbly  of 
either  the  wiginal  or  a  copy  at  all 
documents  pertaining  to  the  procure¬ 
ment  in  a  file  cemsisting  of  (me  or 
more  folders.  It  will  also  require  docu- 
mentatfcm  for  the  record  of  an  under¬ 
standings,  oral  agreements,  and  any 
other  facts  or  InfcHmatloD  pertinent  to 


the  transaction.  It  is  left  to  the  discre- 
tton  ot  the  procurement  official  to  deter¬ 
mine  the  manner  in  irtiich  unwritten 
matters  are  documented.  However,  it 
would  be  expected,  for  example,  that 
those  of  a  complex  nature  would  be  care¬ 
fully  documented  by  tsrpewritten  “mem¬ 
orandum  for  the  record”,  while  routine 
data  might  be  recorded  by  a  handwritten 
notation  in  the  file.  Photographs  should 
be  employed  wherever  they  will  serve  to 
effectively  docunent  pertinent  contract 
matters. 

(b>  Complete  documentation  will  per¬ 
mit  ready  reconstruction  of  all  stages  of 
the  transaction  in  order  to: 

(1)  Support  actions  taken  by  various 
personnel  in  the  pincurement  cycle. 

(2)  Provide  information  for  internal 
management  review  smd  for  reviews  by 
the  General  Accounting  Office. 

(3)  Supply  data  for  use  in  preparing 
replies  to  Intimate  Inquiries. 

(4)  Furnish  essential  facts  in  the  event 
of  litigation. 

(c)  Small  purchase  records  shall  be 
maintained  in  accordance  with  FPR 
subpart  1-3.6  and  DOTPR  subpart 
12-3.6. 

§  12—1.315  L'hc  of  liquiclatrd  damages 
provisions  in  proruremenl  runlrael«. 

§  12-1.315-2  Policy. 

(a)  Criteria  for  use.  (1)  In  proposed 

ccmtracts  involving  an  item  where  (mly 
a  portion  of  the  quantity  ordered  is  for 
immediate  programs,  and  liquidated 
damages  provisi(ms  are  considered  to  be 
necessary,  care  shaD  be  taken  to  have  the 
liquidated  damages  provlsi(xis  apply  only 
to  the  urgent  quantity.  ‘ 

(2)  Ihe  use  at  liquidated  damages  pro¬ 
visions  should  never  be  c(»istrued  as  re¬ 
lieving  pnx;urement  officials  of  the  obli¬ 
gation  of  establishing  realistic  delivery 
or  performance  schedules.  Realistic  de¬ 
livery  oit  performance  s<diedules  should 
be  a  prerequisite  to  the  use  of  liquidated 
damages. 

(3)  Liquidated  damages  provisions 
generally  should  not  be  used: 

(i)  In  c(mtracts  for  supplies  or  services 
required  for  routine  administrative  pur¬ 
poses. 

(11)  In  contracts  for  standard  commer¬ 
cial  or  “shelf  items”. 

(ill)  In  any  contract  where  time  would 
permit  the  needs  of  the  Department  to 
be  met  by  termination  and  reprocure- 
mait  if  the  initial  contractor  defaults. 

(iv)  In  small  purchases. 

(V)  In  study,  experimental,  develop¬ 
ment.  or  research  ccmtracts,  including 
equipment  contracts  requiring  develop¬ 
mental  work. 

(b)  Rate  o/  assessment.  (1)  Contract¬ 
ing  officers  must  assure  that  the  rate  of 
liquidated  damages  stipulated  for  a  given 
contract  is  a  reasemaUe  forecast  of  the 
Government’s  anticipated  damages.  A 
fixed  formula,  based  on  percentage  of 
value,  shall  not  be  used  to  establish  the 
rate  of  damages.  The  minimum  amount 
ot  Ikmldated  damages  should  be  based 
<m  the  estimated  cost  of  Inspection  and 
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.superintendence  of  each  day  of  delay  in 
completion.  In  addition,  the  following 
factors  are  examples  of  matters  to  be 
considered  in  establishing  the  rate  of 
damages: 

(i>  The  importance  of  the  item  in  re¬ 
lation  to  the  facility  or  project  for  which 
It  is  intended. 

(ii)  The  relative  importance  of  tlie 
.tern  to  the  facility  or  project  in  the  over- 
.ill  program  of  the  Department. 

»iii>  Any  rental  of  facilities  necessi¬ 
tated  by  tlie  delay  in  a  construction  com¬ 
pletion  date. 

(iv)  Cost  of  additional  maintenance 
required  on  structures  being  replaced  by 
contract  items. 

(V)  Any  unusual  damages  that  can  be 
anticipated. 

(2)  Unless  it  is  clear  that  partial  de¬ 
livery  will  proporti<Miately  reduce  the 
extent  of  probable  damages,  rates  shall 
not  be  specified  to  be  applicable  to  indi¬ 
vidual  units  of  an  item,  but  rather  to 
quantities  of  an  item  or  to  groups  of 
items  which  are  required  for  delivery  or 
completion  at  the  same  time.  Rates 
should  generally  be  expressed  in  terms  of 
even  dollars  per  day  of  delay. 

(c)  Enforcement.  Where  liquidated 
damages  provisicms  are  used,  they  shall 
be  strictly  enforced.  In  making  partial  or 
progress  payments,  deductions  for  dam¬ 
ages  should  be  made  on  the  basis  of  the 
actual  number  of  days  of  ddlay  multiplied 
by  the  rate. 

(d>  Termination.  If  the  contract  is 
terminated,  the  contractor  remains  liable 
ftM*  liquidated  damciges  that  have  ac¬ 
crued.  Moreover,  on  a  default  termina- 
ti(m,  fiquidated  damages  ccmtinue  to 
accrue  even  after  default,  until  the  De¬ 
partment  can  reasonably  obtain  delivery 
of  the  supplies  or  performance  of  the 
service.  This  is  in  addition  to  any  otlier 
rights  of  the  Government  to  damages 
under  default  provisims  for  the  excess 
costs  of  reprocuring  the  supplies  or  serv¬ 
ices  of  the  terminated  cmihract. 

(e)  Remission.  An  information  copy 
of  each  submission  to  the  Ccunplroller 
General  of  a  recommendation  for  the 
remission  of  liquidated  damages  shall  be 
forwarded  to  the  Director  of  Installations 
and  Logistics.  OST. 

§  12— 1. .3 1 8  Di»>piilr!*  clati'^o. 

When  a  dispute  cannot  be  settled  by 
agreement  and  a  decision  imder  the  Dis¬ 
putes  clause  is  necessary,  the  ccoitracting 
ofiBcer  shall  review  the  available  facts 
pertinent  to  the  dispute  before  making 
his  final  decision.  When  there  is  any 
doubt  as  to  whether  the  issue  in  dispute 
is  subject  to  the  disputes  procedure,  a 
decisi<Hi  will  be  made  pursuant  to  the 
Disputes  clause.  The  disputes  procedure 
shall  not  be  invoked  in  cases  when  a  dis¬ 
pute  is  clearly  not  subject  to  the  pro¬ 
cedure.  The  contracting  ofiBc^  shall 
obtain,  from  assigned  legal  and  other  ad¬ 
visors.  such  advice  and  assistance  as  is 
required  to  render  a  decisicxi.  However, 
the  decisiMi  must  be  that  of  the  contract¬ 
ing  officer. 


§  12— 1. 3 1 8— .30  (ionirarliiig  oOirer's  dr- 
ridion  under  tli<*  Didpulm  clause. 

When  a  final  decision  of  the  c(mtract- 
ing  officer  ccmcems  a  dispute  that  is  or 
may  be  subject  to  the  EMsputes  clause, 
the  following  paragrardi  shall  be  added 
to  the  paragraph  contained  in  PPR 
1-1.318-1: 

The  Department  of  Transportation  Con¬ 
tract  Appeals  Board  Is  the  authorized  repre¬ 
sentative  of  the  Secretary  In  hearing, 
oonslderlug.  and  deciding  such  appeals.  The 
rules  ol  the  Department  of  Transportation 
Contract  Appeals  Board  are  set  forth  In  the 
Code  of  Federal  Regulations  (41  CPR  12-60 
et  .^eq  ) . 

§  12— 1.. 318— .31  \spreni«-Ml  after  appeal 

id  liU**!. 

After  an  appeal  has  been  filed,  con¬ 
tracting  agencies  are  encouraged  to  seek 
agreement  as  to  disposition  of  the  con¬ 
troversy.  However,  such  efforts  to  dispose 
of  a  controversy  shsdl  npt  be  conducted 
in  lieu  of  form^  board  acticms  or  hear¬ 
ings  and  shall  not  result  in  suspenskm  of 
processing  of  an  appeal,  except  as  order¬ 
ed  or  authorized  by  the  Department  of 
Transpiortation  Contract  Appeals  Board. 

§  12—1.318—52  Payment  after  ap|»eal  is 
filed. 

In  the  event  of  an  appeal,  the  amount 
determined  to  be  payable  in  the  decision 
of  tlie  contracting  officer,  less  any  por¬ 
tion  previously  paid,  normally  should  be 
paid  in  advance  of  any  decision  by  the 
Board  without  prejudice  to  the  rights  of 
either  party  or  the  appeal. 

^  1 2— I  ..3 1 8— .3.3  Iniplenientution  of  dt**'!- 
diond  of  the  (loiilrart  Appcald  Board. 

(a>  It  is  the  policy  of  the  Department 
of  Transportation  to  take  prompt  action 
to  effect  payment  in  accordance  with  any 
decision  of  the  Contract  Apfieals  Board 
wholly  or  partially  favorable  to  the  ap¬ 
pellant.  If,  however,  an  Administration 
believes  such  decision  is  “appropriate 
for  review  in  court  imder  prevailing  stat¬ 
utory  and  judicial  standards”,  it  may 
recommend  that  action  be  taken  to  seek 
judicial  review  of  the  Board’s  decision. 
The  recommendation  shall  be  made  to 
the  DOT  General  Counsel  who  shall  de¬ 
termine  whether  or  not  judicial  review 
of  the  Board’s  decision  will  be  sought.  In 
the  event  that  the  DOT  General  Coun¬ 
sel  determines  that  judicial  review  will  be 
sought,  the  matter  shall  be  referred  to 
the  Department  of  Justice  and  the  appel¬ 
lant  shall  be  promptly  advised  that  pay¬ 
ment  in  accordance  with  the  Board’s  de¬ 
cision  will  not  be  made. 

(b)  In  cases  where  the  question  of  en¬ 
titlement  only  has  been  decided  by  the 
Board  and  the  matter  of  amount  has 
been  remanded  to  the  parties  for  nego¬ 
tiation,  if  agreement  is  not  reached  the 
appellant  will  be  afforded  a  prompt  de¬ 
cision  and  an  opportunity  to  appeal  on 
the  matter  of  amount. 

§  12—1.320  Subcontractor  gifts  and 
kickbacks. 

Reports  of  suspected  violations  and  ac¬ 
tion  being  taken  shall  be  furnished  to 


the  Director  of  Installations  and  Logis- 
Ucs,  OST. 

§  12—1.351  Contract  number  prcfiacs. 

All  contracts,  exclusive  of  purchase  or¬ 
ders.  issued  by  the  Department  will  be 
identified  by  a  number  of  combination  of 
letters  and  numbers,  in  accordance  with 
Department  Order  4220. lA  (set  forth  in 
DOTPR  Part  12-99) . 

§  12—1.3.32  Industriul  sn-urily. 

( a »  Pursuant  to  Executive  Order  10863 
(3  CFR,  1959-1963  Comp.)  an  agreement 
between  the  Department  of  Defense  and 
the  Department  of  ’Transportation  was 
entered  into  on  June  1.  1967,  extending 
regulations  prescribed  by  the  Secretary 
of  Defense  under  the  Executive  Order  to 
apply  to  protect  releases  of  classified  in¬ 
formation  relating  to  DOT  ccmtracts  and 
releases  of  other  classified  information 
which  DOT  has  the  responsibility  for 
safeguarding.  The  Office  of  Investiga¬ 
tions  and  Security,  OST,  has  been  desig¬ 
nated  as  the  Departmmt  of  Transporta¬ 
tion  liaison  for  industrial  security  mat¬ 
ters.  The  Defense  Logistics  Agency  will 
perform  all  cognizant  security  office 
functions  specified  in,  and  will  have  the 
authority  and  responsibilities  prescribed 
by.  Deparment  of  Defense  Industrial  Se¬ 
curity  Regulations  (ISR)  (DOD 
5220.22R)  and  Department  of  Defense 
Industrial  Security  Manual  (DOD 
5220.22M) . 

(b)  Any  DOT  contract  or  prospective 
contract  which  would  require  access  to 
classified  information  by  the  contractor 
or  any  of  his  employees  in  the  bid,  nego¬ 
tiation.  award,  performance,  or  termina¬ 
tion  of  the  contract,  including  clearances 
required  for  visit  purposes,  is  considered 
to  be  a  “classified  contract”  subject  to  the 
procedures  of  this  section,  even  though 
the  contract  doument  itself  is  unlassified. 

(c)  All  proposed  procurements  shall 
be  reviewed  speclficsdly  to  determine  if 
access  to  classified  Information  will  be 
required  by  prospective  contractors  dur¬ 
ing  the  solicitation  period  or  by  a  con¬ 
tractor  at  any  time  in  the  performance 
of  the  contract  If  access  to  classified 
information  will  be  required  during  the 
solicitation  period,  the  security  staff  of 
the  headquarters  of  the  Administration, 
as  designated  in  DOT  Order  1640.4,  dated 
12/12/72  shall  be  advised  immediately 
and  furnished  the  list  of  firms  to  be 
solicited.  Invitations  for  bid  or  requests 
for  proposals  shall  not  be  issued  until 
notification  has  been  received  from  the 
appropriate  security  staff  that  the  firms 
to  be  solicited  have  a  valid  facility  secu¬ 
rity  clearance.  If  access  to  classified  in¬ 
formation  will  not  be  required  during 
the  solicitation  period  but  will  be  re¬ 
quired  during  the  performance  of  the 
contract,  the  invitation  for  bids  or  re¬ 
quests  for  proposals  shall  so  state,  and 
award  shall  only  be  made  after  the  fa¬ 
cility  security  clearance  of  the  proposed 
contractor  has  been  verified  and  ap¬ 
proved  by  the  appropriate  security  staff. 

(d)  Immediately  upon  the  award  of  " 
a  classified  contract,  or  in  connection 
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with  precontract  negotlatlcms,  If  appro¬ 
priate,  the  contracting  officer  shall  fur¬ 
nish  a  copy  of  DD  Form  264,  Contract 
Security  Classification  Speciflcation.  to 
Uie  prime  contractor. 

<e)  Any  DOT  contract,  the  perfwm- 
ance  of  which  will  require  access  to 
classified  information  by  the  contractor 
or  any  of  his  employees,  shall  contain 
a  security  requirements  clause.  For  clas¬ 
sified  contracts  of  the  type  cited  in  this 
regulation,  the  appropriate  Military  Se¬ 
curity  Requirements  clause  as  set  forth 
in  this  regulation  shall  be  used.  Other 
types  of  classified  contracts  shall  contain 
the  appropriate  Military  Security  Re¬ 
quirements  clause  of  Section  vn  of 
ASPR. 

(f)  The  Industrial  Security  Program 
encompassed  by  the  publications  cited 
in  (a)  applies  only  to  contracts  involv¬ 
ing  access  to  classified  Information  which 
are  performed  within  the  United  States, 
its  territories,  Puerto  Rico  and  Canada. 
Offices  which  may  wish  to  let  classified 
contracts  for  performance  outside  the 
United  States,  Its  tenitoiies,  Puerto  Rico 
or  Canada  shall  consult  with  their  ap¬ 
propriate  security  staff. 

§  12—1.353  VariatiQn  in  quuiilily. 

(a)  To  the  extent  that  a  variation  In 
quantity  is  caused  by  any  of  the  condi¬ 
tions  specified  In  the  Variation  In  Quan¬ 
tity  clause  In  FPR  1^7.102-4,  the  varied 
quantity  may  be  accepted  only  to  the 
extent  specified  In  the  contract.  The 
Extent  of  Quantity  Variation  clause  In 
DOTPR  12-7.102-450,  or  a  substantially 
similar  clause,  shall  be  used  for  this  pur¬ 
pose.  The  acceptable  variation  stated  In 
the  Ebitent  of  Quantity  Variation  clause 
shall  be  stated  as  a  percentage  of  the 
required  quantity,  and  may  be  an  in¬ 
crease,  a  decrease,  or  combination  of 
both.  There  should  be  no  standard  or 
usual  percentage  or  variation.  The  vari¬ 
ation  in  quantity  permitted  in  any  pro¬ 
curement  should  be  based  upon  the 
normal  commercial  practices  of  the  par¬ 
ticular  Industry  for  the  particular  items, 
and  the  permitted  percentage  should  be 
no  larger  than  is  necessary  to  afford  a 
contractor  reasonable  prot^tlon  against 
the  conditions  specified  in  the  Variation 
in  Quantity  clause.  In  no  event  may  the 
acceptable  variation  exceed  plus  or  minus 
10  percent.  The  clause  set  forth  In 
DOTPR  12-7.102-450  may  be  Included  In 
the  contract  only  when  one  or  more  of 
the  conditions  specified  In  the  Variation 
in  Quantity  clause  is  foreseeable  at  the 
time  of  solicitation  In  the  case  of  an 
advertised  procurement,  or  at  the  time 
of  award  in  the  case  of  a  negotiated 
procurement, 

(b)  Consideration  shall  be  given  to  the 
quantity  to  which  the  percentage  varia¬ 
tion  applies.  For  example,  when  It  is  con¬ 
templated  that  delivery  will  be  made  to 
multiple  destinations  and  it  is  desired 
that  the  quantity  variation  extend  to  the 
item  quantity  for  each  destination,  this 
requirement  must  be  set  forth  with  par¬ 
ticularity.  Similarly,  when  it  is  desired 
that  the  quantity  variation  extend  to  the 


total  quantl^  of  each  item  and  not  to 
the  quanlty  for  each  destination.  It  may 
be  desirable  to  express  a  percentage  lim¬ 
itation  for  each  destination  to  prevent 
unrealistic  distribution  of  any  Increase 
or  decrease. 

§  12—1.354  .Sluiitlurdr.  of  «-onilu«'l. 

All  government  personnel  engaged  in 
procurement  and  related  activities  shall 
conduct  business  dealings  with  industry 
in  a  manner  above  reproach  in  every 
respect.  Transactions  relating  to  ex¬ 
penditure  of  public  funds  require  the 
highest  degree  of  public  trust  to  protect 
the  Interests  of  the  Government,  While 
many  Federal  laws  and  regulations  place 
restilctlons  on  the  action  of  government 
personnel,  the  latter’s  official  conduct 
must,  in  additi(m,  be  such  that  the  in¬ 
dividual  would  not  be  reluctant  to  make 
a  full  public  disclosure  thereof.  DOT 
reglations  on  Employee  Responsibilities 
and  Conduct  are  set  forth  In  the  Depart- 
ment  of  Transportation  regulations  (49 
CPRPart99). 

§  12—1.355  Breakout  of  roni|H>nnit 

itCDM. 

(a)  Consideration  shall  be  given  to  ttie 
breakout  of  component  Items  (Including 
services)  of  an  end  product  for  separate 
procurement  whenever  the  possibility 
exists  that  such  breakout  w’ould  be  both 
economical  and  practicable. 

(b)  Breakout  decisions  will  be  based 
largely  on  the  degree  and  significance  of 
the  probable  risks  to  quality,  perform¬ 
ance,  reliability,  timely  delivery  of  the 
end  item,  and  on  the  estimated  overall 
cost  savings.  The  following  factors 
should  be  considered  In  determining 
whether  to  procure  component  items  of 
an  end  product  separately; 

(1)  In  the  case  of  sole  source  procure¬ 
ment  of  the  end  product,  vdiether  there 
is  another  source  capable  of  supplying 
the  component. 

(2)  Whether  breakout  will  result  In 
significant  net  cost  savings. 

(3)  Whether  breakout  would  cause 
over-fragmentation  of  the  end  item,  and 
thereby  materially  impede  administra¬ 
tion  and  performance  of  the  end  Iton 
contract  and  identification  of  the  cause 
of  any  end  item  failme. 

(4)  Whether  the  design  of  the  compo¬ 
nent  (and  the  design  of  the  end  Item 
insofar  as  it  will  affect  the  component) 
is  sufficiently  stable  that  further  design 
or  engineering  effort  by  the  end  item  con¬ 
tractor  in  respect  to  the  component  is 
unlikely  to  be  required. 

(5)  Whether  any  problems  of  quality 
control  and  reliability  of  the  component 
can  be  resolved  without  requiring  effort 
by  the  end  item  contractor. 

(6)  Whether  breakout  can  be  accom¬ 
plished  without  Jeopardizing  delivery  re¬ 
quirements  of  the  end  item. 

(c)  Support  parts  which  are  to  be 
stocked  as  separate  items  should  be  con¬ 
sidered  for  separate  procurement,  as 
should  such  required  services  as  installa¬ 
tion  services  or  contractor-conducted  in¬ 
struction  courses.  Component  items  of  an 
equipment  system  (such  as  common  teat 


equipment)  which  are  to  be  physically 
separate  from  the  basic  equipment  and 
which  will  require  no  modification  or  in¬ 
stallation  as  an  integral  part  of  a  more 
complex  83rstem  or  component,  ^all  be 
procured  separately  unless  separate  pro¬ 
curement  is  found  to  be  not  economical 
or  practicable. 

§  12—1.356  General  pr«>rureiiM‘nt  |miI- 
iey— Departmental  order*. 

DOT  policy  on  selected  subjects  re¬ 
lated  to  procurement  matters  is  set  forth 
in  the  Departmental  orders  contained  in 
DOTPR  Part  12-99. 

Subpart  12-1.4 — Procurement 
Responsibility  and  Authority 

§  12—1.402—50  Conlraeling  ollirer'  !»  r«‘p- 
re»enUitiv«^. 

(a)  A  contracting  officer  may  desig¬ 
nate  Government  personnel  to  act  as  his 
authorized  representatives  for  such  func¬ 
tions  as  inspection,  approval  of  shop 
drawings,  testing,  approval  of  samples 
and  other  functions  of  a  technical  na¬ 
ture  not  Involving  a  change  In  the  scope, 
price,  terms  or  conditions  of  the  contract 
or  order.  Such  designation  shall  be  in 
writing  and  shall  contain  specific  ins  true - 
tiems  as  to  the  extent  to  which  the  rep¬ 
resentative  may  take  action  for  the  con¬ 
tracting  officer,  but  will  not  contain  au¬ 
thority  to  sign  contractual  documents. 
The  responsibilities  and  limitations  of 
the  contracting  officer’s  representatives 
may  be  set  form  tar  the  contract  or  in  a 
separate  letter,  a  copy  of  which  shall  be 
furnished  to  the  contractor. 

(b)  A  person  assigned  to  and  perform¬ 
ing  his  primary  duty  within  a  procure¬ 
ment  office,  and  who  is  imder  the  super¬ 
vision  of  a  contracting  officer,  does  not 
require  designation  as  a  representative 
to  perfcHin  his  assigned  duties.  Such  a 
person  is  considered  to  be  an  employee  of 
the  contracting  officer,  acting  in  his  be¬ 
half  and  as  such  has  the  authority  to 
perform  acts  as  assigned  by  the  con¬ 
tracting  officer.  The  contracting  officer 
cannot,  without  delegating  contracting 
officer  authority,  authorize  his  employees 
to  sign  any  contract  d<K;ument  or  letter 
where  the  signature  of  a  contracting  of¬ 
ficer  is  required. 

§  12—1.450  Responsibility  of  prm'iire- 
nieiil  personnel  to  question  require¬ 
ments  and  reaffirm  their  validity. 

(a)  Procurement  personnel  have  a  re¬ 
sponsibility  to  question  any  contemplated 
procuronent  action  which  appears  in¬ 
consistent  with  their  knowledge  of  com¬ 
modities,  markets,  prices  and  normal 
processes  of  doing  business,  or  inconsist¬ 
ent  with  the  authority  of  the  requisi- 
tioner. 

(b)  When  the  award  of  a  proposed  pro¬ 
curement  has  been  prolmiged  over  an  ex¬ 
tended  period  of  time  or  when  during 
the  processing  of  the  procurement,  mat¬ 
ters  are  disclosed  which  give  rise  to  ques¬ 
tioning  the  magnitude  of  or  necessity  for 
the  requirement,  procurement  perscmnel 
should  reaffirm  the  validity  of  the  re¬ 
quirement  before  award  of  contract. 
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Subpart  12-1.5— ConUngant  Fsm 

§  12— 1.508— S  Misreprearntatiofi  or  vio¬ 
lations  of  the  covenant  agahut  con¬ 
tingent  fees. 

The  views  of  the  Office  of  the  Oeneral 
Counsel.  OST,  shall  be  obtained  prior  to 
the  referral  of  a  case  to  the  Department 
of  Justice. 

Subpart  12-1.6 — Debarred,  Suspended, 
and  Ineligible  Bidders 

§  12—1.602  Establiidiment  and  mainte¬ 
nance  of  a  list  of  concerns  or  indi¬ 
viduals  debarred,  suspended,  or  de¬ 
clared  ineligible. 

The  Federal  Aviation  Administration 
is  delegated  authority  to  compile,  print, 
and  distribute  on  a  D^>artment-wide 
basis,  the  Department  of  Transportation 
Consolidated  List  of  Debarred,  Ineligible, 
and  Suspended  ContractOTS.  Refer  to  De¬ 
partmental  Order  DOT  4200.5  dated 
January'  15,  1968,  contained  in  DOTPR 
12-99. 

§  12—1.604—1  Procedural  requirements 
relating  to  the  imposition  of  debar¬ 
ment.  • 

(a)  Administrative  debarment  by  tlie 
Department  shall  be  initiated  within 
each  Administration  or  OST  in  accord¬ 
ance  with  the  procedures  set  forth  in 
PPR  1-1.604-1.  The  written  notice  re¬ 
quired  by  FPR  1-1.604-1  shall  be  signed 
by  the  head  of  the  agrency.  Where  no 
hearing  on  the  basis  of  either  oral  tes¬ 
timony  or  a  written  statement  is  re¬ 
quested  by  the  concern  or  individual 
sought  to  be  debarred,  debarment  may 
be  imposed  by  the  head  of  the  agency 
and  shall  be  applicable  to  the  entire  De¬ 
partment.  Where  a  hearing  is  properly 
requested,  the  debarment,  if  any.  shall 
be  Imposed  by  the  Secretary  upon  rec¬ 
ommendation  of  the  Chairman  of  the 
Department  of  Transportation  Contract 
Appeals  Board  (DOTCAB) ,  and  shall  be 
similarly  applicable  to  the  entire  De¬ 
partment. 

(b)  The  written  notice  of  proposed 
debarment  to  be  furnished  in  accordance 
with  FPR  1-1.604-1  shall,  in  edditiwi  to 
the  requirements  specified  therein,  ap¬ 
prise  the  concern  or  individual  that  if 
such  party  desires  to  present  informa¬ 
tion,  either  in  person  or  in  writing,  in  op¬ 
position  to  such  action,  at  a  hearing,  (1) 
a  request  therefor  is  to  be  made  to  the 
Chairman  of  the  DOTCAB  by  that  party 
within  20  days  following  receipt  of  the 
notice  of  the  proposed  debarmmt,  and 
(2)  the  request  for  a  hearing  is  to  be  ac¬ 
companied  by  a  statement  setting  forth 
the  grounds  upon  which  the  proposed 
debarment  will  be  contested.  In  addi¬ 
tion.  the  notice  shall  be  Include  a  no¬ 
tification  that  debarment,  if  imposed, 
shall  be  applicable  throughout  the  De¬ 
partment.  ihe  notice  shall  be  sent  by 
registered  or  certified  mail,  return  re¬ 
ceipt  requested,  to  the  last  known  ad¬ 
dress  the  concern  or  individual,  but 
where  actual  or  posonal  delivery  is  not 
effected  by  the  Postal  Sendee,  a  ddaar- 
ment  may  be  Imposed  by  the  head  of 


the  agmey;  but  any  such  debarment 
.shaU.  upon  the  submission  of  an  ap¬ 
propriate  application,  be  subject  to  re- 
opnilng  and  in  such  event  a  hearing 
shall  be  accorded  with  respect  to  the 
debarment.  A  copy  of  each  such  notice 
shall  be  sent  to  TAD-60. 

(c)  Hearings  requested  in  connection 
with  debarment  proceedings  as  provided 
in  FPR  1-1.604-1  (b)  shall  be  conducted 
before  the  DOTCAB.  An  opportimlty 
shfdl  be  afforded  the  concern  or  individ¬ 
ual  to  appear  with  witnesses  and  coun¬ 
sel  to  show  cause  why  such  concern  or 
individual  should  not  be  debarred.  Where 
a  concern  or  individual  requests  a 
hearing  and  falls  to  appear,  the  DOTCAB 
shall  consider  the  case  on  the  basis  of 
the  records  and  information  made  avail¬ 
able  to  it.  In  any  instance  where  a  par¬ 
ty  has  requested  a  hearing,  he  may 
elect  to  forego  the  submission  of  oral 
testimony  and  may  submit  a  written 
statement  (together  with  any  informa¬ 
tion  relating  thereto)  in  opposition  to 
the  proposed  action.  Hearings  shall  be 
held  by  the  DOTCAB  within  30  days 
after  receipt  of  the  request  for  a  hearing, 
unless  the  Chairman  of  the  DOTCAB 
grants  additional  time.  The  Chairman 
shall  include  in  his  recommendation  to 
the  Secretary  whether  or  not  debarment 
is  warranted  under  the  particular  cir¬ 
cumstances  and,  where  debarment  Is 
warranted,  a  recommended  period 
thereof. 

(d)  When  debarment  is  imposed  by 
the  head  of  the  agency,  or  by  the  Secre¬ 
tary,  the  concern  or  individual  shall  be 
notified  of  the  decision  and  of  the  pe¬ 
riod  during  which  such  debarment  shall 
be  effective.  If  a  proposed  debarment  Is 
not  upheld  by  the  Secretary,  the  concern 
or  individual  shall  be  so  notified.  Notice 
as  to  the  imposition  of  a  debarment  shaU 
be  furnished  to  the  concern  or  Individual 
in  the  same  manner  as  provided  In 
DOTPR  12-1.604-1  (b)  for  a  notice  of 
proposed  debarment. 

§  12—1.605 ,  Suspension  of  bidders. 

Where  a  suspension  is  effected  by  the 
D^artment.  it  shall  be  invt^ed  by  the 
Secretary  upon  recommendation  of  the 
General  Counsel,  OST. 

§  12—1.606  Agency  procedure. 

(a)  Each  Administration  and  OST.  as 
appUcable,  shall  furnish  the  notifications 
to  QSA  required  by  PPR  l-1.606(c),  for 
debarmrats  initiated  by  it.  and  shall  cem- 
currently  forward  a  like  copy  to  (1)  Fed¬ 
eral  Aviation  AdministraUem.  Logistics 
Service,  Contracts  Divtsiem,  Procurement 
Managonent  and  Services  Branch,  ALQ- 
380  for  Inclusicxi  on  or  ronoval  from  the 
Department  list,  and  (2)  the  Director 
of  Installatlcms  and  Logistics,  OST,  for 
information. 

(b)  Requests  for  standard  distribution 
and  for  individual  copies  of  the  DQxtrt- 
moit  Consolidated  list  shall  be  made  to 
the  Federal  Avlaticm  Admlnistratim. 
Logistics  Service,  Contracts  Division, 
Prociurement  Management  and  Sendees 
Branch,  ALG-380,  Washington.  OJC. 
20591. 


Subpsrt  12-1.7 — Small  Business  Concerns 

§  12—1.701—1  Small  Businesi  ronrern 
(for  Government  procurement). 

(a)  Wh^  the  solicitation  is  for  a 
manufactured  product  classified  within 
an  industry  set  forth  in  FTR  1-1.701-1 
(h) .  and  small  business  set-aside  proce¬ 
dures  are  utilized,  a  size  standard  read¬ 
ing  substantially  as  follows  shall  be  in¬ 
cluded  in  the  solicitation: 

The  small  business  employment  size  stand - 
artl  prescribed  for  this  procurement  Is  not 

more  than _ *  employees,  except  when 

the  concern  Is  a  small  business  non>manu> 
facturer  in  which  case  the  employment  size 
standard  Is  not  more  than  500  employees. 

(b)  Wlien  the  soliciation  is  for  a  man¬ 
ufactured  product  that  is  not  classified 
within  an  Industry  set  forth  in  FPR  1-1.- 
701-1  (h),  and  small  business  set-aside 
procedures  are  utilized,  a  size  standard 
reading  substantially  as  follows  shall  be 
included  in  the  solicitation: 

The  small  business  employment  size  stand¬ 
ard  prescribed  for  this  procurement  Is  not 
more  than  500  employees. 

(c)  Similar  language  shall  be  used  to 
prescribe  other  size  standard  criteria. 

§  12—1.704  Agency  program  direction 
and  operation. 

Each  Administration  of  the  Depart¬ 
ment  will  establish  and  maintain  a 
strong  and  viable  small  business  pro¬ 
gram,  designed  to  further  the  small  busi¬ 
ness  ]x>licles  as  set  forth  in  FTR  1-1,702. 

§  12—1.704—50  Small  business  assistance 
officer. 

Each  Administration  will  designate  an 
individual  as  the  Administration's  small 
business  assistance  officer.  The  small 
business  assistance  officer  will  be  respon¬ 
sible,  either  on  a  full  time  basis  or  as  a 
collateral  duty,  for  the  establishm^it. 
implementation  and  execution  of  the 
small  business  program  of  his  Adminis¬ 
tration.  He  will  be  the  central  point  of 
contact  within  his  Administration  for 
Inquiries  concerning  the  small  business 
program  such  as  from  Industry,  the 
Small  Business  Administration  (SBA), 
the  Congress  or  the  Office  of  the  Secre¬ 
tary  of  Transportation.  His  duties  sludl 
include  developing  a  plan  of  operation 
to  Increase  the  share  of  contracts 
awarded  to  small  business  by  his  Admin¬ 
istration. 

§  12— 1.70-4— 51  Small  business  special¬ 
ists. 

(a)  A  small  business  specialist  shall  be 
appointed  by  name,  in  writing,  for  each 
procurement  office,  to  operate  on  either 
a  full  time  or  collateral  duty  basis.  Only 
those  individuals  possessing  the  neces¬ 
sary  business  acumen,  knowledge  of  the 
Department’s  procurement  policies  aM 
procedures,  training  and  background  to 
accomplish  effectively  the  objectives  of 
the  small  business  program  shaU  be  con¬ 
sidered  for  appointment.  In  any  Instance 


»  (Insert  “TSO",  "lOOO",  or  "ISOO”,  as  ^>pro. 
prUte) 
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where  the  duty  of  a  small  business  spe¬ 
cialist  is  on  a  part-time  basis,  the  ap¬ 
pointment  shall  clearly  Indicate  that  the 
part-time  nature  of  the  assignment  shall 
in  no  way  relieve  the  individual  frc«n  full 
responsibility  for  effectively  accomplish¬ 
ing  the  activity’s  small  business  program 
requirements. 

<b)  In  larger  oCBces,  where  practical, 
the  small  business  specialist  shall  not  be 
the  contracting  officer  nor  an  individual 
under  the  supervision  of  the  contracting 
officer.  He  shall  be  given  the  authority 
to  exercise  Independent  Judgment  in  his 
areas  of  responsibility.  In  small  offices 
the  assignment  of  the  small  business  spe¬ 
cialist  should  promote  maximum  effec¬ 
tiveness  within  the  capabilities  of  the 
office. 

(c)  The  small  business  specialist 
appointed  pursuant  to  paragraph  (a)  of 
this  section  shall  perform  such  of  the 
following  duties  as  are  determined  by  the 
Administration  to  be  appropriate  for  his 
procurement  office : 

(1)  Maintain  a  program  designed  to 
locate  capable  small  business  sources  for 
current  and  future  procurements; 

(2)  Coordinate  Inquiries  and  requests 
for  advice  from  small  business  concerns 
on  procurement  matters ; 

(3)  Review  proposed  solicitations  for 
supplies  and  services,  assuring  that  small 
business  concerns  will  be  afforded  an 
equitable  opportunity  to  compete,  and  as 
appropriate  initiating  recommendations 
for  small  business  set-asides; 

(4)  Take  action  to  assure  the  availabil¬ 
ity  of  adequate  specifications  and  draw¬ 
ings,  when  necessary,  to  obtain  small 
business  participation  in  a  procurement; 

(5)  Review  proposed  procurements  for 
possible  breakout  of  items  suitable  for 
procurement  from  small  business  con¬ 
cerns; 

(6)  Advise  small  business  concerns 
with  respect  to  the  financial  assistance 
available  under  existing  laws  and  regu¬ 
lations  and  assist  such  concerns  in  ap¬ 
plying  for  financial  assistance; 

(7)  Participate  in  determinations  con¬ 
cerning  the  responsibility  of  a  prospec¬ 
tive  small  business  contractor; 

(8)  Participate  in  the  evaluation  of  a 
prime  contractor’s  small  business  sub¬ 
contracting  programs; 

(9)  Assure  that  adequate  records  tu'e 
maintained,  and  accurate  reports  pre¬ 
pared,  concerning  small  business  partici¬ 
pation  in  the  procurement  program; 

(10)  Make  available  to  SBA  copies  of 
solicitations  when  so  requested;  and 

(11)  Act  as  liaison  between  the  con¬ 
tracting  officer  and  the  appropriate  SBA 
office  in  connection  with  set-asides,  cer¬ 
tificates  of  competency,  size  classifica¬ 
tion  and  any  other  matter  in  which  the 
small  business  program  may  be  involved. 

§  12—1.708  Certificate  of  conipetencx 
program. 

§  12—1.708—2  Apifiirability  and  proce¬ 
dure. 

No  referrals  shall  be  made  to  the  SBA 
unless  the  contracting  officer  has  deter¬ 
mined  that  the  bid  or  proposal  of  the 


small  business  concern  Is  responsive.  All 
referrals  shaU  be  In  writing. 

8  12—1.750  Procurement  set-asides  for 
smaD  busineM  when  an  SilA  repre¬ 
sentative  is  not  available. 

8  12-1.750^1  General. 

If  no  SBA  representative  is  available, 
the  small  business  specialist  shall  Initi¬ 
ate  recommendations  to  the  contracting 
officer  for  a  small  business  set-aside  for 
an  Individual  procurement  or  class  of 
procurements  or  portion  thereof. 

§  12—1.750—2  Krvi«-w  of  scl-aHidc  rtn'- 
ommcndulions  initiated  by  small 
business  specialists. 

When  a  small  business  specialist  has 
recommended  that  all.  or  a  portion,  of  an 
individual  procurement  or  class  of  pro¬ 
curements  be  set  aside  for  small  busi¬ 
ness,  the  contracting  officer  shall 
promptly  either  (a)  concur  in  the  recom¬ 
mendation  or  (b)  disapprove  the  recom¬ 
mendation,  stating  in  writing  his  reasons 
for  disapproval.  If  the  contracting  officer 
disapproves  the  recommendation  of  a 
.small  business  specialist,  the  small  busi¬ 
ness  specialist  shall  be  afforded  an  op¬ 
portunity  to  appeal  to  an  official  above 
the  level  of  the  contracting  officer.  The 
decision  of  this  official  shall  be  final. 

§  12—1.750—3  WilhdraMal  or  modifira- 
liwn  of  M't-aiiidrs. 

Withdrawal  or  modification  of  an  in¬ 
dividual  or  class  set-aside  which  was 
originally  established  upon  the  recom¬ 
mendation  of  the  small  business  special¬ 
ist  may  be  initiated  by  the  contracting 
officer  by  giving  notice  containing' the 
reason  therefor,  to  the  small  business 
specialist.  If  the  small  business  special¬ 
ist  does  not  agree  to  a  withdrawal  or 
modification,  the  action  may  be  appealed 
to  an  official  above  the  level  of  the  con¬ 
tracting  officer,  whose  decision  shall  be 
final. 

§  12— 1.73()— 1  (;<mlrartine  aulhurily. 

For  piuposes  of  determining  the  ap¬ 
propriate  contract  authority,  set-asides 
initiated  by  the  small  business  specialist 
and  concurred  In  by  the  ccmtracting  offi¬ 
cer  shall  be  considered  to  be  unilateral 
small  business  set-asides,  and  shall  cite 
41  U.S.C.  252(c)(1)  or  10  U.S.C.  2304 

(a)  ( 1 ) ,  as  applicable. 

§  12—1.751  Small  bu*tine«8  ^^t-aside  for 
propoMod  ronAlriirlion  prorurcmrntK. 

(a)  Each  proposed  procurement  for 
construction  services  (excluding  ship 
construction)  estimated  to  cost  between 
82,500  and  $500,000,  shall  be  set  aside  for 
exclusive  small  business  participation. 
Such  set-asides  shall  be  considered  to  be 
unilateral  small  business  set-asides,  and 
shall  be  withdrawn,  in  accordance  with 
the  procedures  of  FPR  1-1.700-3  and 
DOTPR  12-1.750-3,  only  if  found  not  to 
serve  the  best  interest  of  the  Govern¬ 
ment. 

(b)  Small  business  set-aside  prefer¬ 
ences  should  be  considered  f<Kr  construc¬ 
tion  procurements  in  excess  of  $500,000 
on  a  case-by-case  basis. 


Subpart  12-1.8 — Labor  Surplus  Area 
Concerns 

§  12-1.807  Report  on  preference  pro¬ 
curement  in  labor  Hurplu*  area*. 

Reports  required  by  FPR  1-1.807  will 
be  forwarded  to  the  Director  of  Installa¬ 
tions  and  Logistics,  OST,  no  later  than 
November  1  (annual)  and  May  1  (semi¬ 
annual)  of  each  year.  The  Director  of 
Installations  and  Logistics  will  prepare 
and  submit  to  GSA  the  consolidated  De¬ 
partmental  report. 

Subpart  12-1.9^-Reporting  Possible 
Antitrust  VMations 

§  12-1.901  General. 

The  reports  required  by  FPR  Subpart 
1-1.9  shall  be  prepared  for  the  signature 
of  the  Secretary,  and  forwarded  to  the 
Director  of  Installations  and  Logistics, 
OST. 

Subpart  12-1.11 — Qualified  Products 
§12-1.1150  General. 

(a)  It  is  sometimes  necessary  to  test 
products  in  advance  of  any  procurement 
action  to  determine  if  a  product  is  avail¬ 
able  that  will  meet  specification  require¬ 
ments.  In  such  cases,  the  specification 
may  require  qualification  of  the  product. 
Qualification  is  the  entire  process  by 
which  products  are  obtained  from  manu¬ 
facturers  or  distributors,  examined  and 
tested  for  compliance  with  specification 
requirements,  and  then  Identified  on  a 
list  of  qualifi^  products.  Qualification  is 
performed  in  advance  and  independent 
of  any  specific  procurement  action. 

(b)  A  Qualified  Products  List  (QPLi 
identifies  the  specification,  manufactur¬ 
er  or  distributor,  item  by  part  or  model 
number  or  trade  name,  place  of  manu¬ 
facture,  and  the  test  report  involved. 
Suppliers  whose  products  have  success¬ 
fully  passed  qualification  and  who  fur¬ 
nish  evidence  thereof  are  eligible  for 
aw'ard  even  thou^  the  product  is  not 
yet  included  in  the  QPL. 

(c)  Chapter  IV  of  the  Federal  Stand¬ 
ardization  hsmdbook  (Federal  Property 
Manag^ent  Regulaticms  101-29)  is  the 
basic  instruction  concerning  qualified 
products  and  qualifications  procedures. 
Copies  of  this  handbook  may  be  pur¬ 
chased  by  the  public  from  the  Super¬ 
intendent  of  Documents,  U.S.  Govern¬ 
ment  Printing  Office,  Washington,  D.C. 
20402. 

(d)  A  specification  is  the  only  medium 
for  establishing  a  requirement  for  quali¬ 
fication.  ’Die  preparW  activity  identified 
in  the  specification  is  responsible  for 
qualification. 

§  12—1.1131  Justification  for  inclusion 
of  qualification  requirements. 

Subject  to  approval  by  the  office  as 
designated  in  Admlnlstratl(m  procedures, 
a  qualification  requirement  may  be  in¬ 
cluded  in  a  specificatltm  only  when  one 
or  more  of  the  following  conditl<»s 
exist: 

(a)  The  time  required  fenr  testing  af¬ 
ter  award  would  unduly  dday  delivery 
of  the  supplies  being  purchased. 
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(b)  The  cost  of  r^;>etlUTe  testing  would 
be  excessive. 

(c)  The  tests  would  require  expensive 
or  ccunplicated  testing  apparatus  not 
commonly  available. 

(d)  The  Interest  of  the  Government 
requires  assurance,  prior  to  award,  that 
the  product  is  satisfactory  for  its  Intend¬ 
ed  use. 

(e)  The  determination  of  acceptability 
would  require  performance  data  to  sup¬ 
plement  technical  requirements  con¬ 
tained  in  the  specification. 

§  12—1.1152  Prior  drtrrmination*. 

Prior  to  inclusion  of  qualification  in  a 
specification,  the  preparing  activity  shall 
determine  that: 

(a)  There  is  no  other  practicable  way 
to  obtain  evidence  of  availability  of  prod¬ 
ucts  meeting  the  requirements  of  the 
specification. 

(b)  Sources,  sufficient  in  number  to 
provide  an  adequate  base  of  supply,  inso¬ 
far  as  practicable,  are  availaUe  and  will¬ 
ing  to  submit  their  products  for  qualifi¬ 
cation. 

(c)  Test  facilities  and  resources  are 
available  to  establish  and  main^ln  the 
QPL  adequately  and  without  delay. 

§  12—1.1153  Availability  of  lista. 

Qualified  Products  Usts  are  intended 
for  the  use  of  the  Government  and  its 
contractors,  subcontractors,  prospective 
bidders,  and  su(g}llers.  Usts  may  be  ob¬ 
tained  by  prospective  bidders  or  sup¬ 
pliers  who  require  these  Usts  in  furnish¬ 
ing  supplies  or  services  to  the  Govern¬ 
ment  or  its  contractors.  Usts  are  also 
available  to  the  public  upon  request. 
When  a  person  is  provided  with,  or  given 
access  to,  a  QPL  he  should  be  advised 
as  follows; 

(a)  The  QPL  has  been  prepared  for 
use  by  or  for  the  Govmunent  in  the 
procurement  of  products  covered  by  the 
specification  and  such  listing  of  a  prod¬ 
uct  is  not  intended  to  and  does  not  con¬ 
note  endorsement  of  the  product  by  the 
Department  of  Transportation: 

(b)  All  products  listed  have  l^n  qual¬ 
ified  under  the  requirements  for  the 
prod  as  specified  in  the  latest  effective 
issue  of  the  applicable  specification: 

(c)  The  QPL  may  be  revised  or  amend¬ 
ed  as  necessary,  and  subject  to  change 
without  notice: 

(d)  The  listing  of  a  product  does  not 
release  the  supplier  from  compliance 
with  the  specification  requirements;  and 

(e)  Use  of  the  informatimi  for  ad¬ 
vertising  or  publicity  purposes  is  permit¬ 
ted,  provided  that  such  publicity  or  ad¬ 
vertising  does  not  state  or  imply  that 
the  product  is  the  only  product  of  that 
type  so  qualified  ot  that  the  Department 
of  Transportation  in  any  way  recom¬ 
mends  or  endorses  the  manufacturer’s 
product. 

§  12—1.1154  Opportunity  for  qualifica¬ 
tion. 

(a)  Upon  determination  that  a  product 
is  to  be  covered  by  a  QPL,  manufacturers 
shall  be  urged  to  submit  their  products 
for  qualification  and  where  possible  shall 
be  given  sufficient  time  to  arrange  for 


qualification  testing  prior  to  Issuance  (rf 
the  initial  invitation  for  bids  or  request 
for  proposals  for  the  item  as  a  qualified 
product.  Appropriate  notice  of  such  de¬ 
termination  shall  be  fumldied  to  the  U.S. 
D^artment  of  Commerce,  Commerce 
Business  Daily,  Ro<xn  1304,  433  West  Van 
Buren  Street.  Chicago.  HL  60607,  request¬ 
ing  publication  in  five  consecutive  issues 
of  the  daily  “Synopsis  of  UB.  Govern¬ 
ment  Proposed  Procurement.  Sales  and 
Contract  Awards”.  The  publicity  given 
to  the  requirement  for  qualification  test¬ 
ing  shall  include  the  following: 

( 1 )  An  intention  to  establish  a  QPL  for 
a  product: 

(2)  The  specification  number  and  no¬ 
menclature  of  the  product,  and  the  name 
and  address  of  the  office  to  which  the 
request  for  qualification  should  be  sub¬ 
mitted;  and 

(3)  Notice  that  in  making  future 
awards  consideration  shall  be  given  only 
to  such  products  as  have  been  accepted 
for  inclusion  in  a  QPL. 

(b)  Lists  shadl  always  be  kept  open  for 
Inclusion  of  products  from  additional 
suppliers. 

§  12—1.1155  Qiirification  of  qualifira- 
tion  requirements. 

When  there  is  any  question  conomiing 
qualification  requirements  in  a  ipecifica- 
tiem.  the  activity  that  prepared  the  speci¬ 
fication  will  furnish  clarification  when 
requested  by  the  contracting  aettvity. 

§12—1.1156  Procurement  of  qualified  ' 
products. 

§12—1.1156—1  General. 

(a)  Whenever  qualified  products  are  to 
be  procured  by  the  Government  as 
end  items,  only  bids  or  proposals  offering 
products  which  are  qualified  for  listing 
on  the  applicable  QPL  at  the  time  set  for 
opening  of  bids  or  award  of  negotiated 
contracts  shall  be  considered  in  making 
awards. 

(b)  Whenever  a  qualified  product  is  to 
be  procured  by  a  prime  contractor  as  a 
component  of  an  end  item,  the  prime 
contractor  shall  be  required  to  furnish 
a  component  which  has  been  tested  and 
qualified  for  inclusion  in  the  applicable 
QPL  by  the  time  of  award  of  the  sub¬ 
contract.  Delay  resulting  from  the  prime 
contractor's  awaiting  qualification  ap¬ 
proval  by  the  Government  of  a  com¬ 
ponent  shall  not  constitute  excusable 
delay  when  a  previously  qualified  ccun- 
ponent  could  have  been  procured  in  time 
to  meet  the  end  item  delivery  schedule. 

(c)  Procurements  involving  qualified 
products  shall  be  governed  by  paragraph 

(c)(1)  through  (4)  of  this  section. 

( 1 )  Sj-nopses  of  proposed  procurements 
shall  be  published  by  purchasing  activi¬ 
ties,  in  accordance  with  FPR  1-1.1003, 
promptly  upon  receipt  of  procurement 
requests. 

(2)  The  maximum  time  consistent  with 
delivery  requirements  shall  be  allowed 
between  issuance  of  the  solicitation  and 
the  opening  of  bids  or  the  award  of  a. 
negotiated  contract.  As  a  minimum,  how¬ 
ever,  contracting  officers  shall  allow  30 
calendar  days  between  the  dates  of  is¬ 
suance  and  opening  (award,  in  the  case 


of  negotiated  contracts) :  Prorided.’That 
periods  of  less  than  30  days  may  be  set 
In  cases  of  urgency  when  the  Justification 
for  a  shorter  period  is  set  forth  in  writing 
and  made  a  part  of  the  procurement  file. 
In  appropriate  cases,  advance  notice  of 
procurement  involving  qualified  products 
may  be  given  suppliers  through  the  use 
of  preinvitation  notices.  Such  notices 
shall  identify  the  specification  requiring 
qualification. 

(3)  In  procuring  qualified  products  by 
formal  advertising.  Invitations  for  bids 
will  be  distributed  to  suppliers  in  the 
same  manner  as  if. a  qualified  product 
were  not  involved,  and  will  not  be  re¬ 
stricted  to  suppliers  whose  products  have 
been  qualified. 

(4)  Contracting  officers  shall  forward 
requests  from  suppliers  concerning  qual¬ 
ification  of  products  to  the  specification 
preparing  activity. 

§12—1.1157  Contract  pruviniuns. 

(a)  When  qualified  end  products. are 
to  be  procured,  the  provision  in  FPR  1- 
1.1101(b)  shall  be  inserted  in  the  st^cita- 
tlon,  supplem^ted  by  the  following: 

The  offeror  shall  Insert  the  Item  name  and 
the  text  number  (If  known)  of  each  qualllled 
product  In  the  blank  spaces  below. 

Item  name _ 

Test  No . . . . 

Any  change  In  location  or  ownership  of  the 
plant  at  which  a  previously  approved  product 
Is.  or  was,  manufactured  requires  re-evalua¬ 
tion  of  the  qualification.  Suoh  re-evaluatlon 
miut  be  accomplished  prior  to  the  bid  open¬ 
ing  date  In  the  case  of  advertised  procure¬ 
ments  and  prior  to  the  date  of  award  In  the 
case  of  negotiated  procurements.  Failure  of 
offerors  to  arrange  for  such  re-evaluatlon 
shall  preclude  consideration  of  their  offers. 

If  the  procurement  is  formally  adver¬ 
tised,  the  following  statement  shall  also 
be  included: 

Any  bid  which  does  not  identify  the  quali¬ 
fied  product  being  offered,  either  above  or 
elsewhere  In  the  bid,  will  be  rejected. 

(b)  When  qualified  products  are  to  be 
procured  as  components  of  end  itons, 
insert  the  following  provision  in  the 
solicitation: 

Qualifies  Products — Components 

When  any  of  the  end  Items  which  are  to 
be  supplied  to  the  Government  by  the  Con¬ 
tractor  wUl  contain  one  or  more  components 
which  are  required  by  the  ^pllcable  specifi¬ 
cation  to  be  qualified  products,  such  compo¬ 
nents  sbaU  have  been  tested  and  shaU  be 
quaUfied  for  Inclusion  in  the  Qualified  Prod¬ 
ucts  Lfet  (whether  or  not  actually  included 
In  the  List)  at  the  time  of  award  of  any 
subcontract  by  the  Contractor  for  such  com¬ 
ponents,  or.  In  the  event  the  Contractor  j^lans 
to  manufacture  such  components  himself, 
shall  have  been  so  tested  and  have  so  quali¬ 
fied  before  the  Contractor  begins  to  manu¬ 
facture  such  components  for  performance  of 
this  contract  (not  before  manufacture  of  the 
prototype,  preproduction  model,  or  first  arti¬ 
cle,  for  qualification  testing) .  Unless  required 
for  Interchangeability  or  compatibility,  the 
Contractor  shall  not  cite  brand  names  from 
any  Qualified  Products  List  In  any  subcon¬ 
tract  solicitation,  but  shaU  refer  to  the  per¬ 
tinent  specification  so  that  c^timum  com¬ 
petition  may  be  obtained.  Delay  resulting 
from  the  Contractar’s  awaiting  qualification 
approval  by  the  Government  of  a  component 
shall  not  constitute  excusable  delay  when  a 
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previously  qualified  component  could  hmf 
been  procured  In  time  to  meet  the  end  Item 
delivery  schedule.  Any  change  In  locatlcm  or 
ownership  of  the  plant  at  which  a  prevloxialy 
approved  product  Is,  or  was,  manufactured 
requires  re-evaluatlon  of  the  qualification. 
Much  re-evaluatlon  must  be  accomplished 
prior  to  the  award  of  any  subcontract  by  the 
Contractor  lot  such  components  or  prior  to 
the  beginning  of  manufacture  If  the  Con¬ 
tractor  manufactures  such  components  him¬ 
self. 

§  12— i.  1 158  EfT ‘cl  of  tlclKirinnii  or 
suitp<'iisiuti. 

The  inclusion  of  a  product  on  the 
QPL’s  may  be  denied,  and  the  qualifica¬ 
tion  of  a  listed  product  may  be  with¬ 
drawn,  by  the  Administration  cemcemed, 
without  notification  to  the  manufac¬ 
turer,  if  the  name  of  the  manufacturer 
appears  <xi  the  lists  of  debarred  or  ineli¬ 
gible  bidders  which  are  maintained  pur¬ 
suant  to  FPR  Subpart  1-1.6. 

§  12—1.11.59  Waiter  of  qtialilirultoii  re- 
qiiirenient. 

When  procuring  a  product  under  a 
specification  which  includes  qualifica¬ 
tion  requirements  either  for  tlie  end  item 
or  lor  components  of  the  end  item,  such 
qualification  requirements  can  be  waived 
only  by  the  activity  that  prepared  the 
specification.  In  appre^riate  cases,  when 
requested  by  the  contracting  officer,  the 
preparing  activity  may  waive  qualifica¬ 
tion  requirements.  A  notice,  issued  by  the 
preparing  activity,  directing  a  waiver  of 
the  qualification  requirement,  consti¬ 
tutes  adequate  authorization  for  waiver 
of  product  qualification  requirements. 
Where  waivers  have  been  granted,  so¬ 
licitations  shall  specifically  indicate  that 
the  qualification  requirement  is  inappli¬ 
cable.  Such  information  shall  also  be  in¬ 
dued  in  any  Synopsis  of  the  procure¬ 
ment. 

§  12—1.1160  liiadrqiialo  ronipriitiun. 

(a)  Pre-solicitation.  In  connection 
with  procurement  of  a  qualified  product 
as  an  end  item,  the  contracting  officer 
shall  review  the  applicable  QPL  prior  to 
solicitation  to  ascertain  whether  the 
number  of  sources  is  adequate  for  com¬ 
petition.  If,  hi  the  opinion  of  the  con¬ 
tracting  officer,  the  number  of  sources  is 
Inadequate,  action  shall  be  taken  as  pre- 
sciibed  below  unless  he  already  has  the 
necessary  information. 

(1)  The  contracting  officer  shall  re¬ 
quest  the  activity  that  prepared  the 
specification  to  provide  informatiMi  con¬ 
cerning  the  status  of  tests  <m  additicmal 
products,  including  the  anticipated  dates 
when  such  tests  will  be  completed  so  that 
opening  of  bids  or  submissiMi  of  pro¬ 
posals  may  be  so  scheduled  as  to  allow 
completion  of  the  tests. 

(2)  If  no  tests  are  being  conducted  or 
contemplated,  the  contracting  officer 
Shan  further  request  the  preparing  ac¬ 
tivity  to  advise  whether  a  means  of 
quality  assurance  other  than  qualifica¬ 
tion  approval  may  be  substituted  in  the 
{U’Oeurement. 

<b)  Poat-aolicitation.  The  cMitracUng 
officer  shall  advise  the  qieclfication  pre¬ 
paring  acttvtty  ol  the  name  and  address 
of  any  concern  which  requested  copies 


of  the  solicitation  but  was  not  Included 
on  the  QPL.  The  specification  preparing 
actlvltj  may  then  attempt  to  interest 
such  concerns  in  becoming  qualified. 

§  12—1.1161  Reporting  nonronformanre 
with  fcpr<'iiicalinn  reqairrmento. 

If  a  supplier  on  the  QPL  repeatedly 
submits  products  not  meeting  specifica¬ 
tion  requirements  for  inspection,  resub¬ 
mits  products  previously  rejected  with¬ 
out  correcting  the  defects,  or  is  otherwise 
unsatisfactory  in  the  performance  of 
contracts,  he  shall  be  reported  to  the 
activity  that  prepared  the  specification 
for  a  determination  as  to  whether  the 
supplier’s  product  shall  be  removed  from 
the  list. 

§  12— 1.1162  Mioiii^r  of  QPL  informal  ion. 

Misuse  of  QPL  information,  such  as 
for  advertising  or  publicity  purposes  con¬ 
trary  to  that  permitted  in  DOTPR  12- 
1.1153(e).  shall  be  reported  promptly  to 
the  preparing  activity. 

Subpart  12-1.12 — Responsible  Prospective 
Contractors 

§  12—1.120-1  Drtrriiiination  of  ro.-pon- 
^ihility  or  nonrr<>ponAibilily. 

§  12—1.1201—1  Requirrnicnt. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  contracting  officer 
shall,  prior  to  award,  prepare,  sign,  and 
place  in  the  contract  file,  DOT  Form  F 
4220.1  titled  '^Determination  of  Prospec¬ 
tive  Contractor  Responsibility.”  Where 
a  prospective  contractor  is  determined 
to  be  nonresponsible.  the  form  shall  also 
be  completed  before  notice  of  the  rejec- 
tirm  is  furnished  and  the  contract 
awarded  to  another. 

(b)  For  each  factor  applicable  to  the 
procurement,  the  type  of  evaluation  and 
the  rating  shall  be  checked.  A  completed 
form  may  include  any  combinati(m  of 
checks  in  the  A,  B,  and  C  columns.  Where 
the  determination  of  rei^x>nsibility  is 
based  on  an  SBA  certificate  of  compe¬ 
tency,  a  copy  of  the  certificate  shall  be 
atta^^ed  to  the  form  and  Block  6  of  the 
form  should  not  be  completed  except  to 
reference  the  attachment. 

(c)  The  form  need  not  be  completed  in 
the  case  of : 

(1)  Procurements  of  the  types  listed  in 
FPR  1-1. 1201(b); 

(2)  Contracts  oi  $10,000  or  less,  except 
that  the  form  shsdl  be  prepared  prior  to 
the  award  of  all  contracts  the  primary 
purpose  of  which  Is  research;  or 

(3)  Contracts  for  perishable  subsist¬ 
ence  supplies  available  for  immediate 
shipment. 

<d)  Pending  a  revision  of  DOT  Form 
F  4220.1,  the  reference  in  Block  7  to 
‘‘FPR  1-1.310-6”  shall  be  changed  to 
read  “FPR  1-1.1202.” 

Subpart  12-1.16— Report  of  Identical  Bids 
§  12—1.1603  Reporting  requirements. 

§  12—1.1603—3  SubmiMion  of  reports. 

The  report  required  by  FPR  1-1.1603-3 
(b)  shall  be  sent  by  each  Administratimi 
directly  to  the  Attorney  Oeneral.  An  In¬ 
formation  copy  dian  he  sent  to  the  Di¬ 
rector  of  Installations  and  Logistics; 
OST. 


Subpart  12-1.50 — Optkms 
§  12—1.5000  Scope  of  oubpart. 

This  subpart  applies  to  ctmtracts  for 
supplies  and  services  other  than  for  con¬ 
struction  and  research  and  develc^ment. 
It  does  not  preclude  the  use  of  appro¬ 
priate  optkm  provisions  in  such  con¬ 
struction  and  research  and  development 
contracts. 

§  12—1.5001  Definition. 

As  used  in  this  subpart,  an  option 
clause  is  a  provision  in  a  contract  under 
which,  for  a  specified  time,  the  Govern¬ 
ment  may  elect  to  purchase  additional 
quantities  of  the  supplies  or  services 
called  for  by  the  contract,  or  may  elect. to 
extend  the  period  of  performance  of  the 
c(mtract. 

§  12—1.3002  Applicability. 

( a)  Option  clauses  may  be  included  in 
contracts  where  increased  requirements 
within  the  period  of  contract  perform¬ 
ance  are  foreseeable,  or  where  continu¬ 
ing  performance  beyond  the  (s-iginal 
period  of  contract  performance  may  be 
in  the  best  interest  of  the  Government. 
Since  (^;>tioos  require  offerors  to  guar¬ 
antee  prices  for  definite  periods  (rf  time 
with  no  guarantee  that  orders  will  be 
placed,  their  imprewer  use  could  result 
In  prices  which  are  imfair  to  either  the 
Goveirunent  or  the  contractor.  When 
addltlmial  requirements  are  fmeseeable 
and  subsequent  competition  would  be 
impracticable  because  of  such  factors  as 
production  lead  time  and  delivery  re-, 
quirements,  the  use  oi  options  may  be 
preferable  to  later  negotiating  a  price 
with  the  contractor  at  a  time  when  it  is 
the  only  practical  source. 

(b)  An  (H>tion  normally  should  not  be 
used  where  it  can  reasonable  be  foreseen 
that  (1)  minimum  economic  lunduction 
quantities  will  be  procured  at  some  future 
date,  and  <2)  start-up  costs,  productkxr 
lead  Dme,  and  probable  ddivery  require¬ 
ments  would  not  preclude  adequate  fu¬ 
ture  competiti(m. 

<c)  Option  provisiMis  and  clauses 
shall  not  be  included  in  contracts  when : 

(1)  The  supplies  or  services  being  pur¬ 
chased  are  readily  available  on  the  open 
market. 

(2)  The  contractor  would  be  required 
to  incur  undue  risks:  e.g.,  the  price  or 
availability  of  necessary  materials  or 
labor  is  not  reasmiably  foreseeable. 

(3)  An  indefinite  quantity  contract  or 
requirements  contract  is  appropriate  ex¬ 
cept  that  optKxis  for  continuing  perform¬ 
ance  may  be  used  in  such  contracts. 

(4)  Market  prices  for  the  supplies  or 
services  tnvi^ved  are  likely  to  change 
substantially. 

(5)  The  option  quantities  represent 
knowm  firm  requirement*  for  which  pro¬ 
curement  funds  are  available. 

§  12—1.5003  Prorrdurro. 

(a)  When  a  contract  is  to  contain  an 
optiem  quantity,  the  solicitation  must 
contain  an  appropriate  option  ixnvision 
and  the  contract^  shall  be  documented 
with  a  justmcatlon  for  the  Inclusion  of 
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the  option.  If  the  contract  la  to  be  ne¬ 
gotiated,  the  determination  and  finding* 
shall  set  forth  the  approximate  quantity 
to  be  awarded  and  the  extent  of  the  In¬ 
crease  to  be  permitted  by  the  option.  The 
contract  shajl  limit  the  additional  quan¬ 
tities  of  supplies  or  services  which  may 
be  procur^,  or  the  duration  of  the 
period  for  which  performance  of  the  ex¬ 
tract  may  be  extended,  under  the  option 
and  will  fix  the  period  within  which  the 
option  may  be  exercised.  In  fixing  the 
period  within  which  the  option  may  be 
exercised,  conslderaticm  shall  be  given 
to  (1)  necessary  lead  time  in  order  to 
assure  cemtinuous  production  and  (2) 
the  time  required  for  additional  funding 
and  other  necessary  approval  action.  The 
period  specified  for  exercising  the  option 
shall  in  all  cases  be  kept  to  a  minimum. 

(b)  Solicitations  containing  (H>tion 
provisions  should  cover  five  basic  points; 

(1)  Quantity  of  additional  supplies  or 
services  which  may  be  procured.  Where 
the  exercise  of  the  optiem  would  result 
In  Increased  quantities  of  sufvUes,  the 
option  quantity  should  be  expressed  in 
terms  of  a  specified  number  of  additional 
units  rather  than  as  a  percentage  of  the 
base  quantity.  Where  exercise  of  the  op¬ 
tion  would  result  in  an  Increase  in  the 
performance  of  services,  the  option  may 
be  similarly  expressed  in  terms  of  the 
units  of  work  contained  in  the  ccmtract 
(e.g.,  man  hours) .  Where  exercise  of  the 
option  would  result  in  an  extension  of  the 
duration  of  the  cMitract,  the  (H>ti(xi  may 
be  expressed  in  terms  of  a  specific  date 
or  dates  or  of  an  additional  time  period 
such  as  days,  wedcs,  or  months.  Gener¬ 
ally  the  quantity  subject  to  the  option 
should  not  exce^  the  basic  quantity  by 
more  than  25%. 

(2)  The  period  within  which  the  op¬ 
tion  may  be  exercised.  The  contract  shall 
fix  the  period  within  which  the  optiMi 
may  be  exercised.  The  period  specified 
shall  in  all  cases  be  kept  to  a  minimum 
(generally  no  longer  than  6  months). 

(3)  Delivery  terms  for  the  option 
quantities. 

(4)  Prices  for  the  option  quantities. 
Ttie  clause  shall  provide  for  firm  unit 
prices  for  any  additional  quantity  that 
may  be  ordered  up  to  the  maximum 
quantity  of  the  option,  or  for  any  in¬ 
crease  in  the  performance  of  services  or 
extension  of  the  duratiem  of  the  ccmtract. 

(5)  A  statement  on  the  evaluation  of 
bids  or  proposals.  Solicitations  shall  state 
that  evaluation  will  be  on  the  basis  of 
the  firm  quantity  set  forth  in  the  sched¬ 
ule  and  the  option  quantity,  if  any,  exer¬ 
cised  at  time  of  award. 

The  optiem  clause  should  not  contain  a 
price  control  feature  on  the  option  quan¬ 
tities,  such  as  a  requirement  that  the  op¬ 
tion  quantities  be  offered  at  prices  no 
higher  than  those  of  the  basic  quantity. 
The  use  of  price  controls  to  avoid  un¬ 
reasonable  (^ers  on  option  quantities 
cart  be  disadvantageous  to  the  Govern¬ 
ment  because  the  contractor  may  spread 
the  cost  of  bona  fide  risks  of  option 
quantitfee  to  the  basic  quantity. 


RULES  AND  REGULATIONS 

§  12—1.5004  Exerriae  of  optiona. 

(a)  The  exercise  of  an  option  by  the 
Govenunmt  requires  the  contracting  of¬ 
ficer’s  written  notification  to  the  con¬ 
tractor  within  the  time  period  specified 
in  the  contract. 

(b)  Where  the  contract  twovides  for 
price  escalaticm  and  the  ccmtractor  re¬ 
quests  revision  of  price  pursuant  to  such 
provision,  or  the  provision  applies  only 
to  the  option  quantity,  the  effect  of  esca¬ 
lation  on  prices  under  the  emUon  must 
be  ascertained  before  the  (H>tion  is  exer¬ 
cised. 

(c)  Options  sliould  be  exercised  only 
if  it  is  determined  that: 

( 1 )  Funds  are  available, 

(2)  The  requirement  covered  by  the 
option  fulfills  an  existing  need  of  the 
Government,  and 

(3)  The  exercise  of  the  (^tion  is  most 
advantageous  to  the  Government,  price 
and  other  factors  considered. 

(d)  Insofar  as  price  is  concerned,  the 
determination  under  paragraph  (c)  (3) 
of  this  section  shall  be  made  on  the  basis 
of  one  of  the  following: 

(1)  A  new  solicitation  fails  to  produce 
a  better  price  than  that  offered  by  the 
option.  When  the  contracting  officer  an¬ 
ticipates  that  the  optiem  price  will  be  the 
best  price  available,  he  should  not  use 
this  method  of  testing  the  market  but 
should  use  one  of  the  methods  in  para¬ 
graph  (d)  (2),  (3),  or  (4)  of  this  section. 

(2)  An  informal  investigation  of 
prices,  or  other  examinatiem  of  the  mar¬ 
ket,  indicates  clearly  that  a  better  price 
than  that  offered  by  the  emtion  cannot 
be  obtained. 

(3)  The  time  between  the  award  of  the 
contract  containing  the  option  and  the 
exercise  of  the  option  is  so  short  that  it 
indicates  the  option  price  is  the  lowest 
price  obtainable,  considering  such  facUm 
as  market  stability  and  a  comparison  of 
the  time  since  award  with  the  usual  dura- 
tiem  of  contracts  for  such  supplies  and 
services. 

(4)  Elstabllshed  prices  are  readily  as¬ 
certainable  and  clearly  indicate  that 
formal  advertising  or  Informal  solicita¬ 
tion  can  obviously  serve  no  iiseful 
purpose. 

(e)  Insofar  as  the  “other  factors” 
mentioned  in  paragrac^  (c)(3)  of  this 
section  are  concerned,  the  determination 
should,  among  oth^*  things,  take  into 
account  the  Government’s  need  for  c<m- 
tinuity  of  operations  and  potential  costs 
to  the  Government  of  disrupting  opera¬ 
tions,  including  the  cost  of  relocating 
necessary  Government-furnished  pnH>- 
erty  (as,  for  example,  in  certain  repair 
and  overhaul  contracts  for  aircraft  or 
other  complex  equipment) . 

(f)  When  it  has  been  determined  tliat 
an  option  may  properly  be  exercised, 
such  determination  shall  be  set  forth  in 
writing  and  included  in  the  contract  file. 
Written  notification  to  the  contractor  of 
the  exercise  of  the  option  and  any  con¬ 
tract  modification  resulting  therefrom 
shall  cite  the  (mtion  clause  contained  in 
the  ccmtract  as  authority  tosr  the  pro¬ 
curement  of  the  option  quantity,  and  no 
citatiem  under  41  n.S.C.  252(e)  or  10 
U.S.C.  2304(a)  is  required. 


§  12—1.5005  Example*  of  option  provi¬ 
sions. 

Clauses  subsCkntially  as  set  forth  in 
12-7.151-17  may  be  used  in  accwdance 
with  the  provlsicms  of  this  subpart. 

Subpart  12-1.51 — [Reserved] 

Subpart  12—1.52 — Value  Engineering 

§  1 2-1. .>201  FoIm-v. 

(a)  Value  engineering  (VE)  Is  con¬ 
cerned  with  the  elimination  or  modifica¬ 
tion  of  anything  that  contributes  to  the 
cost  of  a  contract  item  or  task  but  is  not 
necessary  for  .needed  performance,  qual¬ 
ity,  maintainability,  reliability,  or  inter¬ 
changeability.  Specifically,  VE  as  con¬ 
templated  by  this  Subpart  constitutes  a 
systematic  and  creative  effort,  not  re¬ 
quired  by  any  other  provision  of  the  con¬ 
tract,  directed  toward  analyzing  each 
contract  item  or  task  to  ensure  that  its 
essential  function  is  provided  at  the  low¬ 
est  overall  cost.  Overall  cost  may  Include, 
but  needjiot  be  limited  to,  the  costs  of 
acquiring,  operating,  and  logistlcally 
supporting  an  item  or  system.  VE  provi¬ 
sions  may  be  Incorporated  into  a  con¬ 
tract  by  using  the  VE  incentive  clause 
which  sets  forth  the  methods  by  which 
a  contractor  may  propose  ways  to  per¬ 
form  the  contract  more  economically  and 
share  in  any  resulting  cost  saving,  or  by 
using  the  VE  program  requirement 
clause  which  requires  the  contractor  to 
establish  a  VE  program  aimed  at  identi¬ 
fying  more  economical  ways  to  perform 
the  contract  and  which  may  include  in¬ 
centive  sharing. 

(b)  In  order  to  realize  fully  the  cost 
saving  potential  of  VE,  it  is  DOT  policy 
to: 

(1)  Incorporate  provisions  which  en¬ 
courage  or  require  VE  into  all  contracts 
for  supplies,  services  and  construction  of 
sufiBcient  size  and  duration  which  offer 
reasonable  likelihood  for  cost  savings. 

(2)  Assure  contractors  a  substantive 
share  in  cost  savings,  l.e.,  a  fair  propor¬ 
tion  of  the  savings  applied  to  a  substan¬ 
tial  base. 

(3)  Objectively  and  expeditiously  proc¬ 
ess  value  engineering  change  proposals 
(VECTPs)  submitted  by  contractors. 

(4)  Encourage  subcontractor  partici¬ 

pation  through  extension  of  VE  incen¬ 
tives,  by  prime  contractors,  to  appropri¬ 
ate  subcontractors.  * 

§  12—1.5202  Valne  ongiiie«‘rin|E  iiirrn- 
live*. 

§  12—1.5202—1  DfM-ription. 

(a)  The  objective  of  a  VE  incentive 
provision  is  to  encourage  the  contractor 
to  submit  VECTs  by  permitting  the  con¬ 
tractor  to  share  in  cost  savings.  To  be 
acceptable,  a  VECT  must  Involve  some 
change  in  the  cmitract  specifications, 
purchase  description,  or  statement  of 
work;  this  may  include  the  elimination 
or  modification  of  any  requirement  foimd 
to  be  in  excess  of  actual  needs  in  the 
areas  of,  for  example,  design,  c(»npo- 
nents,  materials,  material  processes,  tol¬ 
erances,  packaging  requirements,  tech¬ 
nical  data  requirements,  or  testing  pro¬ 
cedures  and  requirements,  and  conse¬ 
quent  reducti(m  in  the  contract  cost. 
Furthermore,  even  when  the  contract 
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co»t  may  be  Increased,  the  incentive  i>ro> 
yMone  encourace  oontractoca  to  wibmtfc 
VBCaPs  that  are  Ukely  to  lead  to  overall 
savlncs  resulting  from  significant  net  re- 
doctloDB  In  collateral  costs  Oovem* 
ment-fumlshed  property,  operational 
requirements  or  logistic  support  require¬ 
ments. 

<b)  VE  proposals  which  satisfy  the 
above  requirements  shall  not  be  rejected 
on  the  ground  that  they  also  involve  a 
termination,  in  whole  or  in  part,  of  con¬ 
tract  line  items;  moreover,  the  cost  sav¬ 
ings  resulting  from  such  quantitative  re¬ 
ductions  shall  be  shared  with  the  con¬ 
tractor.  On  the  other  hand,  contractor 
proposals  which  cwicern  the  quantita¬ 
tive  requirements  of  the  Government  but 
do  not  satisfy  the  above  criteria  are  not 
within  the  Intent  of  the  VE  provisions, 
and  the  contractor  will  not  share,,  under 
the  VE  Incentive  clause,  in  savings  re¬ 
sulting  solely  from  such  quantitative 
proposals. 

(c)  In  all  cases,  the  contractor’s  share 
in  overall  cost  savings  resulting  from  the 
Government’s  acceptance  of  a  VEC?P 
shall  be  determined  as  provided  In  Uie 
VE  Incentive  clause. 

§  12—1.5202—2  Dm  of  value  engineering 
iacenlive  clause. 

<a>  Except  as  provided  in  paragntf^ 
(b)  of  this  section,  a  VE  incentive  clause 
shall  be  mcloded  in  all  advertised  and 
negotiated  supidy  and  service  contracts, 
and  construction  contracts  of  $100,000  or 
nMjre,  unless  it  is  determined  by  the  con¬ 
tracting  officer  that  VE  offers  no  poten¬ 
tial  for  cost  reduction,  as  tor  example, 
where  a  particular  ccmtract  or  class  of 
contracts  is  of  insufficient  duration  to 
allow  VBCPs  to  be  processed,  or  where 
the  item  or  class  of  items  being  procured 
is  a  commercial  product  whose  design 
and  cost  are  primarily  controlled  by  the 
commercial  market.  A  VE  clause  should 
be  included  in  contracts  under  $100,000 
if  the  contracting  officer  foresees  a  po¬ 
tential  fw  signiflcant  savings. 

(b)  Normally,  a  VE  Incentive  clause 
.shall  not  be  included  in  the  following 
type  contracts  unless  the  cmitracting  of¬ 
ficer  affirmatively  determines  that  the 
contract  has  a  clear  potential  for  VE 
cost  savings  and  that  a  VE  incentive 
clause  will  provide  the  effective  stimulus 
to  the  contractor; 

<1)  Contracts  for  research  or  explora¬ 
tory  devdopment: 

(2)  Contracts  tar  engineering  services 
from  "not-for-profit”  organizations; 

(3)  Cost  reimbursement  type  contracts 
other  than  cost  i^us  Incentive  fee  or  cost 
phis  award  fee  type  contracts ; 

(4)  Contracts  for  architect-engineer 
services; 

(5)  Contracts  containing  a  VE  Pro¬ 
gram  Requirement  clause  except  as  pro¬ 
vided  by  12-1.5206  below; 

(6)  Contracts  providing  for  product 
or  component  improvonent  unless  the 
VE  incentive  clause  appUcatian  is  re¬ 
stricted  to  areas  not  coveted  tor  provl- 
skNas  for  product  or  component  improve¬ 
ment; 

<7>  Ooi^raetB  ior  oommetclal  itowm 
<See  Fm  l-SJI7-l<b><2)>  being  pro¬ 


cured  without  invoking  special  require¬ 
ments  and  specifications  (such  as  pack¬ 
aging  specifications) ;  and 

(8)  Contracts  for  personal  services. 

8  12-1.5202-3  Value  engineering 
rlau8e«. 

In  accordance  with  this  subpart  12-1.- 
5202  and  12-1.5206,  the  VE  clauses  set 
f(Mrth  in  ||  12-7.151-13.  12-7251-8  and 
12-7.651-16  are  to  be  used  as  applicable. 

g  12—1.5202—4  Type*  of  aavings  to  be 
shared  with  the  eontractor. 

(a)  There  are  two  types  of  savings  to 
be  shared  between  the  Government  and 
the  contractor.  These  are  acquisition  sav¬ 
ings  and  collateral  savings. 

(b)  Acquisition  savings  are  those 
which  accrue  from  the  net  reduction  in 
the  contract  price  for  supplies,  service 
and  construction.  Acquisition  savings 
may  include  Instant,  concurrent  and  fu¬ 
ture  savtogs. 

(1)  "Instant  contract  savings”  are 
those  net  measurable  reductions  in  the 
price  of  the  contract  imder  which  m 
VECT  has  been  submitted  by  the  con¬ 
tractor  and  accepted  by  the  Govern¬ 
ment.  In  the  case  of  requirements  or 
other  indefinite  delivery  t^  contracts, 
basic  ordering  agreements,  multi-year 
contracts,  fixed-price  contracts  provid¬ 
ing  for  iwo^^ectlve  luice  redetermina¬ 
tion.  or  contracts  in  which  supplemental 
agreements  or  other  modifications  In¬ 
crease  the  quantity  of  items  or  add  Items 
to  the  emt^t,  see  paragraph  (J)  of  the 
clause  in  i  12-7.151-13  (a)  for  the  ap- 
prc4>riate  definitlcsi  of  "instant  con¬ 
tract” 

(2)  "Concurrent  contract  savings”  are 
those  net  measurable  reductions  in  the 
price  of  a  concurrent  contract  let  by  the 
same  procuring  activity. 

(3)  "Future  contract  savings”  are 
either  those  measurable  net  reductions 
in  the  price  of  a  future  contract  (other 
than  the  contract  under  which  Uie 
VECP  was  accepted)  or  a  lump  sum  pay¬ 
ment  paid  to  the  contracts*  at  the  time 
the  VECP  is  accepted  and  based  upon 
estimated  future  applicatims. 

(c)  OoUaterml  savings  are  those  as¬ 
certainable  net  reductions  in  the  Gov¬ 
ernment’s  overall  doexunented  projected 
costs  including  but  not  limited  to  costs 
of  (derations,  maintenance,  logistics 
support,  and  Government  furnished 
property  where  such  collateral  savings 
result  from  a  VECP  submitted  by  the 
contractor.  A  contractor  may  share  in 
cxdlateral  savings  in  addition  to  shar¬ 
ing  in  Instant  contract  savings.  How¬ 
ever,  when  a  contracting  officer  deter¬ 
mine  that  there  is  no  reasonable  po¬ 
tential  for  significant  collateral  savings, 
the  collateral  savings  provision  may  be 
omitted  frmn  the  VE  incentive  clause. 

§  12—1.5203  Sharing  arrangements. 

§  12—1.5203—1  Sharing  rates. 

(a)  The  sharing  rates  used  In  the 
various  VE  clauses  for  acquisition  sav¬ 
ings  axe  shown  below.  These  rates  are 
common  for  all  acquisition  savings,  Le.. 
instant  concurrent  and  future  contract 
savlnga. 


lusmUss 

Frotrsm 

SWUM 

Type  ot  fontnet 

(Oovsm- 

(OOTSTD- 

msaW 

mmt/ 

tmtnetpr) 

Fixed  pries  (oUar  tSsn  Incsn- 

Of*) . — . 

M/SO 

rs.iit 

Ftad  Mte  (emmtmtUcm) . 

Fixsd-PriewIiiccfitiT*  (FPl)  or 

0) 

eost  •  phH  -  InccBtlT*  •  fee 
(CPIF). . 

•S/M 

tom 

r«strph»svsrd-lM  (CPAF)... 
Cost  rsimbuiacmsnt  (otbsr 

7V3S 

M/U 

than  CPIF  snd  CFAF) . 

(*) 

M/'U 

•  Not  applirsfcte. 

(b)  The  contractor's  share  of  collat¬ 
eral  savings  is  20  percent  of  the  esti¬ 
mated  savings  to  be  realized  daring  an 
average  or  typical  year  of  use,  as  deter¬ 
mined  by  the  Procuring  Activity  except 
that  such  share  shall  not  exceed  the  price 
of  the  ctmtract  on  which  the  VECP  is 
submitted  or  $100,000,  whichever  is 
greater. 

(c)  The  clauses  in  12-7.151-13  and  12- 
7.251-9  (specifically  the  sharing  provi¬ 
sions  of  paragraph  (e)).  may  be  modi¬ 
fied  whai  used  in  incentive  contracts  to 
provide  no  adjustment  to  targets  or  ceil¬ 
ings  wh^  a  VECP  is  approved.  This  per¬ 
mits  Instant  VE  savings  to  be  rewarded 
imder  the  overall  contract  cost  incentive. 
Appropriate  substitute  clause  language  is 
in  12-7.151-13(e),  and  12-7.251-9.  Con¬ 
current  and  futxire  contract  rates  shall 
be  the  same  as  specified  in  <a>  above,  un¬ 
less  modified  in  accordance  with  12-1.- 
5203-4 (c). 

(d)  TTie  method  of  computing  a  con¬ 
tractor’s  share  of  acquisttkm  and  col¬ 
lateral  savings  is  provided  in  the  VE 
clauses  in  DOTPR  Part  7. 


§  12—1.5203—2  Sharing  base. 

The  sharing  base  Is  defined  to  be  the 
affected  end  items  on  contracts  of  the 
pro(niremaat  office  or  its  successor  ap¬ 
proving  the  VECP.  This  base  may  be  ex¬ 
panded  to  include  contracts  of  other  pro- 
cumnent  offices.  Such  expemsion  of  the 
base  shall  be  specified  in  the  contract. 

§  12-1.5203-3  Sharing  period. 

(a)  The  contractor  shsdl  share  in  the 
savings  on  all  affected  end  Items  sched¬ 
uled  for  delivery  not  li^r  than  3  years 
after  acceptance  of  the  first  Item  incor¬ 
porating  the  VECP,  or  untfl  the  originally 
scheduled  delivery  date  of  the  last  af¬ 
fected  end  item  under  the  instsmt  con¬ 
tract,  whichever  is  later.  The  contractor 
shall  be  responsible  for  maintaining  ad¬ 
equate  records  to  identify  the  first  unit 
delivered  which  incorporates  the  appli¬ 
cable  VECP.  These  records  must  be 
maintained  for  a  period  of  three  years 
after  final  payment  on  the  contract 
under  which  the  VECT*  was  accepted.  For 
the  purpose  of  establishing  the  starting 
date  of  the  sharing  period,  the  eontractor 
shall  identify  the  first  unit  incorporat¬ 
ing  the  VECP  on  the  iMPpUeahlc  invoice  or 
in^Tection  and  reoetving  report. 

(b)  When  the  contract  is  for  items 
which  require  an  ext^ded  period  of  time 
for  production  (eg:.,  ship  construction) , 
it  may  be  deslraMe  to  provide  fOr  future 
sharing  on  Items  accepted  mider  all  eon- 
tracts  awarded  wMlitai  tte  sharing  pe- 
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nod.  even  if  Uie  scheduled  delivery  date 
ia  outside  the  sharing  period. 

8  12— 1.520S— 4  Methods  of  sharing  for 
future  ■rquisilions. 

(a>  Methods.  There  are  two  methods 
of  sharing  future  acquisition  savings. 
The  clause  in  8  12-7.151-13 (a)  (1)  pro¬ 
vides  for  contractor  sharing  in  savings  by 
the  procurmient  oCBce,  or  its  successor, 
on  future  purchases  of  essentially  the 
same  end  item  utilizing  the  VECP.  Pay¬ 
ments  are  not  made  until  such  future 
contracts  are  actually  awarded.  The 
lump  sum  method,  which  is  (^ional,  pro¬ 
vides  for  a  single  payment  at  the  time  of 
VECP  approval  by  a  contract  modifica¬ 
tion.  bes^  upon  estimated  application 
of  the  VECP  to  other  projected  procure¬ 
ments  by  the  procurement  office  or  its 
successor  (l.e.,  five-year  plan,  or  other 
suitable  projection).  To  use  the  lump 
sum  method,  substitute  8  12-7.151-13(a) 

(4)  for  pftragraph  (e)  (3)  of  the  clause  in 
8  12-7.151-13(a>  (1) .  In  deciding  whether 
to  use  the  lump  siun  method,  the  con¬ 
tracting  officer  shall  consider: 

(1)  The  aiccuracy  with  which  the  num¬ 
ber  of  items  to  be  procured  during  the 
sharing  period  can  be  estimated  and  the 
probability  of  actual  production  of  the 
projected  procurement; 

(2)  The  availability  of  funds  for  a 
lump  sum  payment; 

(3)  Whether  disclosure  of  estimated 
future  requirements  would  compromise 
national  security;  and 

(4)  The  administrative  expense  of  us¬ 
ing  the  future  payment  method. 

(b)  Calculations.  The  contractor’s 
share  of  future  acquisition  savings  is 
bcused  upon  the  sharing  percentage 
(specified  in  the  clause),  the  unit  cost 
reduction,  and  the  number  of  imits  in¬ 
volved.  The  calculations  are  in  the 
clauses  in  8  12-7.151-13.  However,  the 
contracting  officer  should  carefully  select 
the  definition  of  the  future  contracts  unit 
cost  reduction  to  be  used.  Normally  this 
is  the  unit  cost  reduction  in  the  instant 
contract  without  considering  any  cost 
of  contractor  development  and  imple¬ 
mentation  (see  paragraph  (e)(3)(i)  of 
the  clauses  in  8  12-7.151-13 (a)  (1)  (2)  (3) 
or  (4)).  However,  if  significant  future 
contract  unit  cost  changes  (e.g.,  item  still 
in  design  or  early  production,  or  signifi¬ 
cant  changes  in  the  rate  oi  prodfiction) 
are  expected,  it  may  be  desirable  to  re¬ 
flect  this  in  the  clause  by  substituting  the 
definition  in  8  12-7.151-13(a)  (5). 

(c)  Modifications  for  design  to  cost. 
Pot  design  and  development  contracts 
with  design  to  cost  features  (e.g.,  future 
unit  production  cost  targrets  or  thresh¬ 
olds  are  specified) .  the  future  acquisition 
sharing  portion  of  the  clause  should  be 
modified  i^proprlately.  If  the  contract 
has  a  production  vmit  cost  target  re¬ 
quirement,  but  no  incentive  in  this  re¬ 
gard,  it  may  be  desirable  to  .share  future 
VECP  savings  (mly  on  the  amount  that 
the  achieved  unit  production  cost  is 
lower  than  the  target  unit  production 
cost.  If  the  design  to  cost  requirement 
Is  incenttvlwdL  care  should  be  taken  to 
insure  that  no  duplication  in  incentive 


awards  exists,  before  sharing  any  future 
VECP  savings. 

§  12—1.5204  SubmiHsiun  anti  proc4‘!>!>ing. 

(a)  Instructions  for  submission  and 
proce.ssing  of  VECPs  are  provided  in  the 
clauses. 

(b)  The  contracting  officer,  with  the 
necessary  technical  and  other  support, 
shall  be  respmisible  for  expeditiously 
evaluating  and  determining  the  accept- 
abUity  of  all  VECPs  submitted  under  a 
contract.  The  contracting  officer’s  de¬ 
cision  shall  be  final  and  shall  not  be 
subject  to  the  Disputes  clause  of  the 
contract. 

(c)  If  a  VECP  is  not  accepted,  the  con¬ 
tracting  officer  shall  notify  the  contrac¬ 
tor  in  writing  giving  reason  why  the 
VECP  was  rejected. 

(d)  Before  accepting  a  VECP  which 
involves  sharing  collateral  savings,  the 
ccmtracting  officer  must  make  sure  that 
sufficient  funds  are  available  under  the 
instant  contract  or  from  other  sources 
to  cover  any  increase  in  the  contract 
price. 

§  12— 1.. 5203  Future  payment  funding 
and  notice  for  future  arqlli^ition  con¬ 
tract ». 

The  future  payments  will  be  made 
pursuant  to  the  contract  \mder  which  the 
VBCT*  was  accepted;  however,  they  shall 
be  funded  from  the  appropriation  sup¬ 
porting  any  succeeding  contract  which 
utilizes  the  VECP.  In  order  to  provide 
guidance  on  the  proper  citation  of  ap¬ 
propriations.  insert  the  following  notice 
in  each  contract  for  additional  purchase 
of  items  on  which  future  payments  will 
be  made.  The  notice  should  be  inserted 
directly  following  the  citation  of  ap¬ 
propriation  and  accounting  data  or,  if 
space  does  not  permit  such  insertion,  the 
notice  should  be  referred  to  there. 

Notice  of  Value  Engineering  Payments. 
Award  of  this  contract  obligates  the  Oovern- 
ment  to  make  payments  to  the  contractor 

under  Contract  No. _ *  In  accordance 

with  the  Value  Engineering  provisions  of 
that  contract.  These  payments  are  to  be 
made  from  appropriations  cturently  avall- 
8U>le  for  the  procurement  of  items  under  this 
contract.  To  the  extent  that  the  Qovem- 
ment  does  not,  in  fact,  receive  deUvery  of  and 
acc^t  aU  items  on  which  payment  is  made, 
the  Government  Is  entitled  to  reimbursement 
of  a  proportionate  share  of  the  payment  from 
the  contractor  to  whom  it  was  paid. 

§  12—1.5206  Value  engineering  pro- 
icram  requirement. 

(a)  The  purpose  of  the  VE  program  re¬ 
quirement  clause  Is  to  apply  VE  methods 
early  in  the  project  life  (l.e.,  in  the  initial 
stages  of  design  development  cv  produc- 
timi),  so  that  specifications,  drawings, 
and  production  methods  will  reflect  the 
full  benefit  of  VE,  The  clause  requires 
the  contractor  to  establish  a  VE  program 
and  engage  in  a  sustained  VE  effort,  as 
specified  in  the  contract.  The  VE  pro¬ 
gram  requirement  shall  be  shown  as  a 
separately  priced  line  item  in  the  con¬ 
tract  and  may  £4>ply  to  all  or  to  selected 


*  InsMt  the  niunber  of  the  contract  under 
which  the  pertinent  VE  change  proposal  was 
accepted 


leases  of  contract  performance.  This 
clause  is  designed  primarily  for  contracts 
covering  conceptual,  validation  and  full- 
scale  development  phases  of  a  program. 
It  may  also  be  used  in  production  or 
service  contrsicts. 

(b)  If  this  clause  is  restricted  to  well 
defined  areas  of  performance  under  the 
contract,  a  VE  incentive  clause  consist¬ 
ent  with  8  12-1.5202  should  be  included 
for  the  remaining  requirements  of  the 
contract. 

§  12—1.5207  ('.onlrMfling  Ofliccr 
(!hi*t-k  I.imI. 

Application  of  the  clauses  in  8  12-7.- 
151-13  to  a  specific  contract  requires  at 
least  two  decisions  by  the  contracting 
officer.  Additional  decidons  may  be  made 
to  vary  the  clause  to  fit  the  Individual 
contract  at  hand. 

(a)  Mandatory  decisions:  Should  a  VE 
clause  be  used?  If  so.  what  kind?  (See 
paragraph  12-1.5202). 

(b)  Additional  decisions  to  modify 
coverage : 

(1>  If  this  is  an  incentive  type  con¬ 
tract.  should  the  modified  instant  shar¬ 
ing  be  used?  See  8  12-1.5203-1(0 

(2)  Should  the  sharing  base  be  ex¬ 
panded?  See  8  12-1.5203-2 

(3)  Should  the  sharing  period  be  mod¬ 
ified?  See  8  12-1.5203-3 

(4)  Should  the  lump  sum  method  of 
payment  be  used  for  future  acquisition 
sharing?  See  8  12-1 .5203-4  (a) 

( 5 )  Should  the  clause  for  future  acqui¬ 
sition  sharing  be  modified  to  reflect 
major  differences  in  instant  cmitract 
unit  cost  reduction  and  future  contract 
unit  cost  reduction?  See  8  12-1. 5203-4 (b) 

(6)  (Devel<H>ment  Contracts  Only) 
Should  the  future  acquisition  sharing  be 
modified  to  accommodate  design  to  cost 
requirements  or  incentives?  See  8  12-1.- 
5203-4(0 

(7)  Should  collateral  savings  be 
omitted?  See  8  12-1.5202-4(0 

(c)  In  addition,  should  the  contractor 
be  requested  to  submit  notification  of  a 
potention  VEXIT*  prior  to  risking  signifi¬ 
cant  expenditures?  (Note  this  can  be  in¬ 
voked  at  any  time  during  the  contract) . 
See  paragraph  (j)  (7)  of  the  clause  in 
8  12-7.151-13(a)(l). 

§  12-1.5301  General. 

Subpart  12-1.53 — ^Voluntary  Refunds 

A  voluntary  refund  is  a  payment  or 
credit,  not  required  by  any  contractual 
or  other  legal  obligation,  made  to  (he 
CJovemment  by  a  contractor  or  subcon¬ 
tractor  either  as  a  payment  or  as  an  ad¬ 
justment  under  one  or  more  contracts  or 
subcontracts.  It  may  be  unsolicited  or  it 
may  be  made  in  response  to  a  request  by 
the  Oovemment.  Where  it  is  desired  to 
solicit  a  voluntary  refund  from  a  subcon¬ 
tractor,  the  prime  contractor  should  be 
encouraged  to  facilitate  the  making  of 
such  refund.  In  deciding  whether  to  so¬ 
licit  a  voluntary  refund  or  to  accept  an 
unsolicited  refund,  the  contracting  offi¬ 
cer  shall  ask  legal  counsel  to  review  the 
contract  or  contracts  and  aU  data  rele¬ 
vant  thereto  to  determine  whether  the 
Oovemment’s  rights  would  be  Jeopar¬ 
dized  or  impaired,  by  the  contractixig 
officer’s  proposed  action. 
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§  12—1.5302  Solicited  refunds. 

Voluntary  refunds  may  be  requested 
during  or  after  contract  performance. 
They  shall  be  requested  only  when  It  Is 
considered  that  the  Government  was 
overcharged  under  a  contract  or  was  In¬ 
adequately  compensated  for  the  use  of 
Government-owned  property,  or  In  the 
dLsposltlon  of  contractor  Inventory,  re¬ 
tention  by  the  contractor  or  subcontrac¬ 
tor  of  the  amount  In  question  would  be 
contrary  to  good  conscience  and  equity. 
Generally,  retention  by  the  contractor 
or  subcontractor  shall  not  be  considered 
contrary  to  good  conscience  and  equity, 
and  thus  a  voluntary  refund  shall  not  be 
requested  unless  the  overcharged  or  In-* 
adequate  compensation  was  due,  at  least 
In  peut,  to  the  fault  of  the  contractor  or 
suteontractor.  The  decision  to  solicit  a 
voluntary  refund  shall  be  made  by  the 
head  of  the  procuring  activity. 

§  12—1.5303  DispoHitMin  uf  \oliiiiiar> 
refunds. 

(a)  If  a  refund  is  offered  prior  to  final 
payment,  it  is  preferable  that  the  con¬ 
tract  price  be  appropriately  modified  to 
reflect  the  refund.  In  such  a  case,  the 
amoimt  of  the  refund  shall  be  credited 
to  the  applicable  appropriation  cited  in 
the  contract. 

(b)  In  cases  where  the  refund  is  to  be 
made  by  check  rather  than  by  an  adjust¬ 
ment  in  the  contract  price,  the  check 
shall  be  made  payable  to  the  Treasurer 
of  the  United  States,  and  shall  be  for¬ 
warded  in  accordance  with  the  proce¬ 
dures  of  each  Administration. 

Subpart  12-1.54 — Acquisition  of  Equip¬ 
ment  by  Lease,  Purchase,  or  Lease  With 

Option  To  Purchase 

§  12-1.5401  General. 

This  subpart  prescribes  DOT  policy 
and  procedures  with  respect  to  determi¬ 
nation  of  whether  to  lease,  purchase,  or 
lease  with  option  to  purchase,  when 
acquiring  equipment  for  Department 
use,  where  these  options  are  available. 

§  12—1.5402  Telewriling  equipment  and 
office  copying  machinen. 

Guidelines  for  making  lease  /  purchase 
determinations  in  the  acquisition  of  tele- 
writing  equipment  and  office  copying  ma¬ 
chines  are  specified  in  the  Federal  Prop¬ 
erty  Management  Regulations  (FPMR) , 
Subpart  101-25.5. 

§  12—1.5403  Aiiloiimlir  data  pr4M■es^ing 
equipment.  ' 

See  FPMR  Part  101-32  Preferred  to  In 
FPR  sulH»rt  1-4.1). 

§  12—1.5404  Ix-ase/pureharte  determina- 
tionn. 

(a)  Whenever  procurement  is  to  be 
made  of  items  of  equipment  normally 
available  for  both  lease  and  purchase,  a 
determination  shall-  be  made  as  to 
whether  acquisition  by  lease,  purchase, 
or  lease  with  option  to  piu*chase  is  most 
advantageous  to  the  ciovemment.  The 
determination  shall  be  supported  by 
comparisons  of  costs  of  the  various 
acquisition  alternatives.  The  extent  of 
the  cost  comparison  required  to  support 


the  determination  will  be  a  matter  of 
Judgment,  depending  primarily  on  the 
estimated  cost  of  the  equipment. 

(b)  For  equipments  of  relatively  high 
dollar  values,  considerations  shall  be 
given  to  including  the  following  cost  ele¬ 
ments  in  the  cost  comparison: 

(1)  Purchase  price  delivered  to  the 
point  of  installation. 

(2)  Leasing  cost  including  delivery 
charges  to  the  Department  and  cost  of 
return  to  the  vendor. 

(3)  Present  value  of  money  to  be  used 
in  the  acquisition  of  the  equipment.  The 
present  value  computation  is  applicable 
to  all  costs  over  the  life  of  the  equip¬ 
ment. 

(4)  Maintenance  costs  to  the  Govern¬ 
ment  under  lease  and  under  purchase. 
When  maintenance  is  to  be  performed  by 
the  Government,  these  costs  w’ould  in¬ 
clude: 

(1)  Cost  of  direct  labor. 

ni)  Cost  of  parts  and  supplies,  includ¬ 
ing  investment  costs  and  warehousing 
and  distribution  costs. 

(lii)  Cost  of  additional  tools  and  re¬ 
pair  equipment  needed  for  maintenance 
of  the  equipment. 

(iv)  Cost  of  training  maintenance  per¬ 
sonnel. 

(V)  Cast  of  repair  manuals. 

(vi)  Cost  of  any  applicable  overhead. 

(5)  Installation  and  dismantling  costs. 

(6)  Residual  value  of  equipment  after 
expected  use  period,  including  possible 
continued  use  by  the  Government  in 
another  application  or  program. 

(7)  Operating  costs  (exclusive  of 
maintenance  costs)  in  those  mstances 
where,  under  the  lease  method,  the  ven¬ 
dor  would  perform  part  or  all  of  the 
labor  incident  to  the  operation  of  the 
equipment. 

(c)  For  equipments  of  small  dollar 
value,  the  cost  comparison  can  be  limited 
to  the  cost  of  purchase  and  an  estimate 
of  installation  and  maintenance  cost 
versus  the  cost  of  lease,  as  described  in 
PTMR  Subpart  101-25.5. 

§  12—1.5405  Sch-rling  tlir  of 

acquuition. 

§  12—1.5405—1  Purchase  method. 

(a)  The  purchase  method  is  preferred 
when  all  of  the  following  conditions 
exist: 

(1)  There  is  little  or  no  doubt  that 
the  equipment  to  be  procured  can  be  effi¬ 
ciently  and  effectively  utilized,  cost  and 
other  factors  considered. 

(2)  A  comparative  cost  analysis  of  the 
alternative  methods  of  acquisition  mdi- 
cates  that  a  cost  advantage  will  accrue 
over  the  anticipated  useful  life  of  the 
equipment  by  using  the  purchase 
method. 

(3)  The  capabilities  of  the  equipment 
will  continue  to  be  needed  and  be 
sufficient  to  satisfy  the  requirements  of 
the  Government,  current  and  projected, 
for  a  period  beyond  the  point  in  time  at 
which  the  purchase  method  begins  to 
provide  a  cost  advantage.  The  possibility 
that  future  technological  advances  would 
make  the  selected  equipment  compara¬ 
tively  less  desirable  before  the  cost  ad¬ 


vantage  point  is  reached  should  not  nile 
out  purchase  if  the  selected  equipment 
is  expected  to  be  able  to  satisfy  the  Gov¬ 
ernment’s  requirements  economically. 

§  12— 1.540S-2  LeaHe-witli-option-lo-piir- 
chSne  method. 

The  lease-with-option-to-purchase 
method  is  preferred  when  it  is  reasonably 
anticipated  that  purchase  may  be  Justi¬ 
fied,  but  it  is  desirable  to  defer  this  de¬ 
cision  temporarily  because  the  conditions 
necessary  to  indicate  ptirchase  are  not 
fully  satisfied.  This  situation  might  arise 
when  it  is  determined  that  a  short  pe¬ 
riod  of  operational  experience  is  desir¬ 
able  to  prove  the  effectiveness  of  an 
equiimient  for  which  there  is  no  previous 
experience,  or  where  technical  changes 
might  substantially  alter  the  requirement 
for  the  equipment. 

§  12—1.5405—3  Lease  method. 

The  lease  method,  without  option  to 
purchase,  is  indicated  when  It  has  been 
established  that  neither  the  conditions 
in  S  12-1.5405-1  nor  §  12-1.6405-2  pre¬ 
vail. 

§  12—1.5406  Periodic  cost  rompariM>n8 
on  leased  equipment. 

For  equipment  under  lease,  the  con¬ 
tracting  officer  shall  compute  cost  com¬ 
parisons  periodically  (at  least  once  a 
year)  to  revalidate  the  original  determi¬ 
nation  that  the  lease  method  is  most 
advantageous  to  the  Government. 

Subpart  12-1.55— Multi-Year 
Procurement 

§  12—1.5500  Scope  of  subpart. 

This  subpart  contains  the  multi-year 
method  of  procurement  for  supplies. 

.§  12—1.5501  Df-scription  of  multi-year 
procedure. 

Multi-year  procurement  is  a  method 
for  competitive  contracting  for  known 
requirements  for  supplies,  in  quantities 
and  total  cost  not  in  excess  of  planned 
requirements  for  five  years  set  forth  in 
approved  programs,  even  though  the 
total  funds  ultimately  to  be  obligated  by 
the  contract  are  not  available  to  the  con¬ 
tracting  officer  at  the  time  of  entering 
into  the  contract.  Under  this  method, 
contract  quantities  are  budgeted  for  and 
financed  in  accordance  with  the  program 
year  for  which  each  quantity  is  author¬ 
ized.  The  procedure  provides  for  solici¬ 
tation  of  prices  based  either  on  award  of 
the  current  one-year  program  quantity 
only,  or,  in  the  alternative,  on  the  total 
multi-year  quantities.  Award  is  made  on 
whichever  of  these  two  alternative  bases 
reflects  the  lowest  unit  prices  to  the  Gov¬ 
ernment.  If  award  is  made  on  the  multi¬ 
year  basis,  funds  are  obligated  only  for 
the  first  year’s  quantity,  with  succeeding 
years’  contract  quantities  funded  annu¬ 
ally  thereafter.  In  the  event  funds  are 
not  made  available  to  support  one  or 
more  succeeding  year’s  quantities,  can¬ 
cellation  is  effected.  The  contractor  is 
protected  against  loss  resulting  from 
cancellation  by  contract  provisions  al¬ 
lowing  reimbursement  of  unrecovered 
nonrecurring  costs  included  in  prices  for 
canceled  items. 
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S  12-1.5502  Polky. 

§  12-1.5502-1  Principal  adlvanUcea. 

Multi-year  procurement  etaall  be  used 
to  the  Tnn.TiiTnuTi  extent  cotneistent  with 
§5  12-1.5502-4,  12-1.5503,  and  12-1.5511. 
Advantages  of  this  method  Include,  for 
example: 

(a)  Lower  costs; 

(b)  Enhancement  of  standardization; 

(c)  Reduction  of  administrative  bur¬ 
den  in  the  plac«nent  and  admixiistration 
of  contracts; 

(d)  Substantial  continuity  of  produc¬ 
tion; 

(e)  Stabilization  of  work  forces;  and 

(f)  Broadening  the  competitive  base 
with  opportunity  for  participation  by 
firms  not  otherwise  willing  or  able  to 
compete  for  lesser  quantities,  particularly 
in  cases  involving  high  startup  costs. 

§  12—1.5502—2  Principal  objective. 

The  principal  objective  of  the  multi¬ 
year  procedure  is  to  generate  realistic 
competition  by  minimizing  competitive 
disadvantage  and  by  increasing  contrac¬ 
tor  Interest  in  participating  in  procure¬ 
ments  which  involve  high  startup  costs 
and  makeready  expense  and  which  also 
may  require  substantial  capital  invest¬ 
ment  by  contractors  for  expansion  of 
their  facilities.  Under  this  procedure : 

(a)  Nonrecurring  costs  are  distributed 
over  a  larger  number  of  units,  thus  nar¬ 
rowing  any  iffice  advantage  of  a  firm  al¬ 
ready  in  prc^uction; 

(b)  There  is  greater  assurance  of  de¬ 
preciation  recovery  for  capital  invest¬ 
ment;  and 

(c)  The  competitive  base  is  broadened 
with  better  prospects  for  lower  prices, 
where  firms  otherwise  might  be  unwilling 
or  unable  to  cewnpete. 

§  12—1.5502—3  fleet  eaviiige  factors  to 
consider. 

Another  majcM'  objective  is  to  obtain 
lower  prices  in  those  procurements  which 
do  not  necessarily  involve  high  startup 
cost  but  which  do  provide  oKx>rtunity  for 
substantial  cost  savings  and  other 
advantages  through  assturance  of  con¬ 
tinuity  of  productiem  over  longer  periods 
of  time.  In  determining  whether  substan¬ 
tial  cost  savings  and  related  advantages 
can  be  realized,  consideration  may  be 
given  to  whether: 

(a)  Production  or  performance  close¬ 
out  (x*  shut-down  costs,  indiiding  em- 
Idoyee  severance  pay,  represent  a  sub¬ 
stantial  cost  contingency  in  prices  quoted 
on  only  <me  year’s  program; 

(b)  Stabilization  of  work  forces  will 
provide  greater  assurance  of  sustaining 
and  improving  production  efficiency  and 
quality; 


pertoda  of  employment  than  would  be 
the  case  In  stngle-year  proenranent, 
thereby  avr^ing  coets  of  repeated  train- 
Ing  of  new  pexsonnel; 

(f)  The  ability  to  vary  production  rates 
during  peak  and  off-peede  periods  In  each 
program  year  will  result  in  economies; 
and 

(g)  Substantial  in-house  savings  in 
maintenance  and  supply  (H>erations  will 
accrue  from  standardization  of  supplies 
accomplished  by  procurement  from  a 
single  source  throughout  the  multi-year 
period. 

§  12-1.5502-4  Set-a»ifle». 

Total  small  business  set-asides  are 
compatible  with  the  multi-year  method 
of  procurement  and  may  be  used  when 
both  procedures  are  appropriate.  Partial 
set-aside  procedures  (^th  small  business 
and  labor  surplus  area)  generally  are  not 
compatible  adth  the  multi-year  proce¬ 
dure  when  high  startup  costs  are  in¬ 
volved  because  of  the  potential  duplica¬ 
tion  of  such  costs  by  the  set-aside  con- 
trsictor  and  the  non-set-aside  contractor. 
However,  when  the  multi-year  ixpcediu-e 
is  based  not  on  high  startup  costs  but  on 
the  opportunity  for  cost  savings  through 
assurance  of  continuity  of  production 
over  longer  periods  of  time,  partial  set- 
aside  procedures  are  compatible  with  the 
multi-year  procedure.  F*urthermore,  even 
where  high  startup  costs  are  Involved,  use 
of  partial  set-aside  procedures  together 
with  the  multi-yefir  procedure  may  be 
appropriate  in  exceptional  circumstances, 
such  as  where  criteria  for  peutial  set- 
asides  are  met  under  PPR  1-1.7  or  1-1.8, 
and  it  is  likely  that  broader  or  more 
realistic  competition  will  result  from  a 
combination  of  both  procedures,  and  this 
broader  competition  is  likely  to  more 
than  offset  any  'duplication  of  startup 
costs.  When  reviewing  a  prc^xjsed  pro¬ 
curement  involving  ixissible  use  of  this 
procedure,  in  addition  to  consideration 
of  the  criteria  established  in  this  sul^^art. 
the  contracting  officer  shall  invite  the 
advice  and  counsel  of  the  activity’s  small 
business  specialist  and  the  SBA  r^ire- 
sentative,  if  one  is  assigned  to  that  activ¬ 
ity,  permitting  either  or  both  to  review 
all  pertinent  facts  and  make  recom¬ 
mendations  theretxi. 

§  12—1.5502—5  Muhi-yrar  subconlracU. 

The  same  benefits  and  advantages  that 
are  derived  from  multi-year  prime  con¬ 
tracts  may  frequently  be  Increased  by 
multi-year  subcontracts  thereunder.  The 
prime  contractor  in  the  exercise  of  his 
management  responsibilities  must  freely 
choose  the  subcontract  ^n?es  that  best 
satisfy  his  needs.  However,  miilti-year 
prime  contractors  should  be  encouraged 
to  employ  multi-year  subcontracts  selec¬ 
tively  and  (mly  when: 

(a)  The  subcontract  Item  Is  of  stable 
design  and  qxclflcatlon; 

(b)  The  quantity  required  Is  known 
and  firm; 

(c>  Effective  compettUon  Is  assured; 
and 

(d)  The  use  of  multi-year  subcon¬ 
tracts  can  reasonaMy  be  expected  to  re¬ 


in  such  cases,  the  prime  contractor  is 
adequately  protected  against  cancella¬ 
tion  since  appropriate  cancellation 
charges  for  such  nmltl-year  subcontrac¬ 
tors  are  Included  within  the  cancella¬ 
tion  charge  of  the  multi-year  prime  con¬ 
tract.  Multi-year  sifficontracts  may  be 
particularly  desirable  under  a  sole  source 
multi-year  prime  contract  since  effec¬ 
tive  competition  at  the  subcontract  level 
may  thereby  be  enhanced  and  the  at¬ 
tendant  cost  reductions  realized  by  the 
prime  contractor  and  the  Government. 

§  12— 1.5503  Application— ^rilrria. 

Except  as  provided  in  DOTPR  12- 
1.5511  below,  the  multi-year  procure¬ 
ment  method  should  be  used  when  all 
of  the  following  criteria  are  present: 

(a)  Reduced  unit  prices  can  reason¬ 
ably  be  anticipated  over  annual  buys  by 
reason  of  continuity  of  production  or 
elimination  of  repetitive  substantial 
startup  costs,  including  such  costs  os 
preproduction  engineering,  special  tool¬ 
ing,  plant  rearrangement,  initial  rcwoi-k, 
initial  spoilage,  and  pilot  runs; 

(b)  There  is  reasonable  expectation 
that  effective  competition  can  be 
obtained; 

(c)  There  are  known  requirements  for 
the  quantities  to  be  purchased  under  the 
multi-year  contract; 

(d)  The  design  and  specifications  of 
the  item  are  not  expected  to  change  to 
an  extent  that  would  Involve  a  major 
impact  on  contract  price;  and 

(e)  The  items  being  in-ocured  are  not 
regularly  manufactured  and  offered  for 
sale  in  substantial  quantities  in  the  com¬ 
mercial  market,  except  that  (1)  when 
quantities  to  be  procured  by  the  Govern¬ 
ment  represent  a  substantial  portion  of 
the  total  market  and  would  require  sp>e- 
cial  manufacturing  runs  for  aU  or  sub¬ 
stantially  all  of  the  Government’s  re¬ 
quirements  and  (2)  significant  cost  sav¬ 
ings  would  result  from  multi-year  pro- 
ciu-ement,  this  procediu^e  may  be  au¬ 
thorized  by  the  head  of  the  procuring  ac¬ 
tivity  or  his  designee  with  the  procure¬ 
ment  file  fully  documented  as  to  reasons 
why  the  expected  substantial  savings  are 
not  obtainable  imder  annual  procure¬ 
ments. 

§  12-1.5504  Method  of  soliciUiUon. 

Formal  advertising,  including  two-step 
formal  advertising,  is  the  preferred 
method  for  use  in  multi-year  procure¬ 
ment.  In  cases  where  the  period  of  pro¬ 
duction  is  such  that  a  contingency  for 
labor  and  material  costs  is  likely  other¬ 
wise  to  be  Included  in  the  multi-year 
contract  price,  the  contracting  officer 
should  normally  use  a  provision  for  price 
escalation. 

§12—1.5505  Procedures. 

Solicitations  shall  include  the  infor¬ 
mation  described  in  SS  13-1.5505-1 
through  12-1.5505-9,  as  appropriate. 

8  12—1.5505—1  BequiremenU. 

State  the  requironents,  separately 
Identified  by  Md  or  proposal  Item  in  the 
schedule,  for  (a)  the  first  program  year; 


(c)  Substantial  cost  and  quality  advan¬ 
tage  will  accnie  through  avcridance  of 
the  possible  need  for  establishing  and 
‘‘proving  out”  quality  control  techniques 
and  procedures  for  a  new  contract  each 
year; 

(d)  Costly  preproduction  or  iffiot  test¬ 
ing  will  be  avoided; 

(e)  The  ability  to  recmlt  and  retain 
higUy  ridBed  penonnel  win  be  enhanced 
through  assurance  to  employees  of  longer  suR  in  reduced  prices. 
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and  (b)  the  multi-year  procurement  In¬ 
cluding  the  quantities  for  each  program 
year  thereunder. 

$  12—1.5505—2  Previous  roniprtition. 

When  previous  production  procure¬ 
ments  of  the  item  have  been  made  with 
competition: 

(a)  .  Include  a  provision  that  a  price 
may  be  submitted  for  the  total  require¬ 
ments  of  the  first  program  year,  or  for 
the  total  multi-year  requirements,  or 
both,  or 

(b)  When  competition  in  future  pro¬ 
curements  of  the  items  would  be  imprac¬ 
ticable  after  award  of  a  contract  cover¬ 
ing  the  first  program  year  quantity  alone 
and  the  head  of  the  procuring  activity 
determines  tliat,  in  order  to  eliminate  the 
possibility  of  a  first  program  year  “buy- 
in,”  these  provisions  will  be  in  the  best 
Interests  of  the  Government — include 
provisions  that  a  price  may  be  submitted 
only  for  the  total  multi-year  quantity 
and  that  prices  on  a  single-year  basis  will 
not  be  considered  for  any  purpose. 

S  12—1.5505—3  No  previous  rompciiiion. 

When  there  has  been  no  previous  com¬ 
petition  for  the  production  of  the  item: 

(a)  Include  provisions  that  a  price 
must  be  submitted  for  the  total  require¬ 
ments  of  the  first  program  year,  that  a 
price  may  be  submitted  for  the  total  mul¬ 
ti-year  quantity,  and  that  a  bid  or  offer 
on  the  multi-year  quantity  only  will  be 
considered  nonresponsive;  and  a  provi¬ 
sion  that  if  only  one  responsive  bid  or  of¬ 
fer  on  the  multi-year  requirements  is  re¬ 
ceived  from  a  responsible  bidder  or 
offeror,  the  Government  reserves  the 
right  to  disregard  the  bid  or  offer  on  the 
multi-year  quantity  and  to  make  an 
award  only  for  the  first  program  year 
requirements;  or 

(b)  When  competition  in  future  pro¬ 
curements  of  the  items  would  be  imprac¬ 
tical  after  award  of  a  contract  covering 
the  first  program  year  quantity  alone 
and  the  head  of  the  procuring  activity 
determines  that,  in  order  to  eliminate  the 
possibility  of  a  first  program  year  “buy- 
in,”  these  provisions  will  be  in  the  best 
Interest  of  the  Government — 

(1)  Include  provisions  that  a  price  may 
be  submitted  only  for  the  total  multi¬ 
year  quantity  and  that  prices  on  a  single¬ 
year  basis  will  not  be  considered  for  any 
purpose,  and 

(2)  A  provision  that  if  only  one  re¬ 
sponsive  bid  or  offer  on  the  multi-year 
requirements  is  received  from  a  responsi¬ 
ble  bidder  or  offeror,  the  Government  re¬ 
serves  the  right  to  cancel  the  solicitation 
and  resolicit  on  a  single-year  basis  by 
whatever  procedures  are  then  appropri¬ 
ate. 

§  12-1.5505-4  Pri  ring— —unit  price. 

Include  a  provision  that  the  unit  price 
of  each  item  in  the  multi-year  require¬ 
ment  shall  be  the  same  for  all  program 
years  included  therein. 

§  12— 1.550&-^  Comparison  criteria. 

Provide  criteria  for  comparing  the  low¬ 
est  evaluated  submission  on  the  first 


program  year’s  requirement  against  the 
lowest  evaluated  submission  on  the 
multi-year  requirements. 

§  12-1.5505-6  Single  year  and/or  multi¬ 
year  award. 

When  the  solicitation  permits  bids  or 
offers  on  either  the  first  program  year 
requirements  or  the  multi-year  require¬ 
ments  or  both,  include  a  provision  that 
in  the  event  the  Government  determines 
prior  to  award  that  only  the  first  pro¬ 
gram  year  quantities  are  actually  re¬ 
quired,  the  Government  may  evaluate 
bids  or  offers  and  make  award  solely  on 
the  basis  of  prices  bid  or  offered  on  the 
first  program  year  requirements. 

§  12—1.5505—7  Cancellation  ceiling. 

Include  a  provision  setting  forth  a 
separate  cancellation  celling  (on  a  per¬ 
centage  basis)  applicable  to  each  pro¬ 
gram  year  subject  to  cancellation  (see 
5  12-1.5506). 

§  12—1.5.505—8  S«-licdule  provision. 

Include  a  prominently  placed  pro¬ 
vision  directing  attention  to  the  multi¬ 
year  features  of  the  sollciation,  and  to — 

(a)  The  Limitation  of  Price  and  Con¬ 
tractor  Obligations  clause  (see  §  12-7.- 
151-14)  which  limits  the  payment  obli¬ 
gation  of  the  Government  to  the  require¬ 
ments  of  the  first  program  year  and  to 
those  of  such  succeeding  program  years 
as  may  be  funded  by  the  Government; 

(b)  The  Cancellation  of  Items  clause 
Government  to  cancel,  by  a  specified  date 
(see  $  12-7.151-14)  which  allows  the 
Government  to  cancel,  by  a  specified  date 
or  within  a  specified  period,  all  remain¬ 
ing  program  years;  and 

(c)  The  cancellation  ceiling  set  forth 
in  the  schedule. 

§  12— I. .5505— 9  (^uanlily  obligation. 

Include  a  statement  that  award  will 
not  be  made  on  less  than  the  quantity 
stated  as  the  first  program  year  re¬ 
quirements. 

§  12—1.5506  Entabliitlimeiii  and  revision 
of  cancrllalion  ceilings. 

(a)  The  term  “cancellation”  as  used 
in  multi-year  procurement  refers  <mly 
to  the  cancellation  of  the  total  require¬ 
ments  of  all  remaining  program  years. 
Such  cancellation  results  from  (1)  noti¬ 
fication  from  the  contracting  officer  to 
the  contractor  of  nonavailability  of 
funds  for  contract  performance  for  any 
subsequent  program  year,  or  (2)  failure 
of  the  contracting  officer  to  notify  the 
contractor  that  funds  have  been  made 
available  for  performance  of  the  suc¬ 
ceeding  program  year  requirement.  For 
each  program  year  except  the  last,  the 
contracting  officer  shall  establish  a  can¬ 
cellation  ceiling  applicable  to  the  re¬ 
maining  program  years  which  are  sub¬ 
ject  to  cancellation.  Cancellation  ceil¬ 
ings  will  be  lower  for  each  succeeding 
program  year  in  that  such  ceilings  must 
exclude  all  amounts  allocable  to  items 
included  in  prior  program  years.  Such 
ceilings  shall  be  expressed  in  the  sched¬ 
ule  and  shall  apply  to  all  bidders  alike. 
The  reduction  in  the  cancellation  ceil¬ 
ings  percentage  for  each  program  year 


shall  be  in  direct  propM’Uon  to  the  re- 
dudtion  in  the  qtiantity  remaining  sub¬ 
ject  to  cancellatioa.  For  example,  tf  the 
total  nonrecurring  costs  are  estimated  at 
10  percent  (rf  the  total  multiyear  price 
and  program  yCar  quantities  for  5  years 
are  30,  30,  20,  10,  and  10;  the  cancel¬ 
lation  percentage  after  deducting  3  per¬ 
cent  for  the  first  program  year  would 
be  7  percent,  4  percent,  2  percent,  and 
1  percent  of  the  total  multiyear  price 
applicable  to  the  2nd,  3rd.  4th,  and  5th 
program  years  respectively.  In  deter¬ 
mining  cancellation  ceilings,  the  con¬ 
tracting  officer  must  estimate  reasonable 
preproduction,  labor  learning  and  other 
nonrecurring  costs,  to  be  Incurred  by  an 
“average”  prime  or  subcontractor  which 
would  be  applicable  to  and  which  nor¬ 
mally  would  be  amortized  in  all  items  to 
be  furnished  vmder  the  multi-year  re¬ 
quirements.  They  Include  such  costs  as 
plant  rearrangement,  special  tooling, 
preproduction  engineering.  Initial  re¬ 
work,  initial  spoilage,  pilot  runs,  and  un¬ 
realized  labor  learning.  They  shall  not 
include  any  costs  of  labor  or  materials, 
or  other  expenses  (except  as  indicated 
above)  which  might  be  Incurred  for  pro¬ 
duction  of  the  items  subject  to  cancel¬ 
lation  for  each  program  year.  The  total 
estimate  must  then  be  compared  with 
the  best  estimate  of  the  procurement  cost 
to  arrive  at  a  reasonable  percentage  fig¬ 
ure.  To  perform  this  calculation,  it  is  es¬ 
sential  that  the  ccmtracting  officer  ob¬ 
tain  in-house  engineering  cost  estimates 
which  will  identify  the  detailed  recur¬ 
ring  and  nonrecurring  costs,  and  indi¬ 
cate  labor  learning  Implications.  Can- 
cellati(m  dates  for  each  program  year's 
requirements  shall  be  established  with 
due  regard  for  production  lead  time  and 
the  date  by  which  funding  tlierefor  can 
rca.sonably  be  accomplished. 

(b)  Original  cancellation  ceilings  may 
be  revised  from  Information  devel(8)ed 
after  issuance  of  a  solicitation  discloses 
that  such  ceilings  are  not  realistic.  In 
the  case  of  formal  advertising,  such 
changes  shall  be  by  amendment  of  the 
invitation  for  bids  prior  to  bid  CHsening. 
In  two-step  formal  advertising,  discus¬ 
sion  conducted  during  the  first  step  may 
indicate  the  need  for  revised  ceilings  in 
step  two.  Negotiations  with  offer<H‘s  in 
a  negotiated  procurement  may  provide 
information  requiring  a  change  in  can¬ 
cellation  ceilings  for  all  offerors,  prior 
to  final  negotiati<m  and  contract  award. 
In  order  to  assure  that  all  Interested 
sources  of  supply  are  thoroughly  aware 
pushed,  use  of  pre-soUcitation  or  pre-bid 
conferences  may  be  advisable.  During 
such  conferences  the  contracting  officer 
should  ascertain  whether  escalation  pro¬ 
visions  are  appr(H;>riate  (see  FPR  1- 
2.104-3)  and  whether  the  proposed 
cancellation  ceiling  is  adequate. 

§  12—1.5507  Funds  obligation— t'oiiliii- 
gent  liabilities. 

For  each  program  year  requirement, 
fimds  shall  be  obligated  to  cover  the 
quantities  to  be  deUvered  thereunder.  In 
additi(Hi,  contingent  liabilities  for  can¬ 
cellation  charges  shall  be  carried  as  out¬ 
standing  ctxnmltments. 
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f  IS— 1.5508  Pajmmt  for  cancdUlfaMi. 

In  the  event  of  a  cancellation  the  con* 
tractor  Is  entitled  to  payment  as  con¬ 
sideration  therefor  In  actordance  with 
the  terms  of  Uie  Cancellation  of  Items 
clause  In  8 12-7.151-14  in  an  amount 
not  to  exceed  the  cancellation  ceiling. 

§  12—1.5509  Schedule  pro^-Mion  limit¬ 
ing  ftaTnirnt  obligation. 

The  schedule  shall  contain  a  provi¬ 
sion  limiting  the  payment  obligation  of 
the  Government  to  a  monetary  amount 
there  described  as  being  available  for 
contract  performance.  Such  amount  for 
the  first  program  year  requirements 
shall  be  inserted  by  the  contracting  of¬ 
ficer  upon  award  of  the  contract  and 
shall  be  modified  for  successive  pro¬ 
gram  years  upon  availability  of  funds 
for  such  years. 

§  12—1.5510  Termination  fur  ruiiven- 
ienre. 

In  the  event  of  a  total  termination  for 
the  convenience  of  the  Government,  in¬ 
cluding  items  subject  to  cancellation,  the 
Government’s  obligation  shall  not  ex¬ 
ceed  the  amount  set  forth  in  the  schedule 
as  available  for  contract  performance, 
plus  the  ai^licable  amotmt  established 
as  the  cancellation  celling. 

S  12—1.5511  limitatiooa. 

Multi-year  procurement  shall  not  be 
used: 

(a)  When  fimds  covering  the  procure¬ 
ment  are  Ihnited  by  statute  for  obliga¬ 
tion  during  the  fiscal  year  in  which  the 
contract  is  executed; 

(b)  For  giiantitles  or  total  costs  in  ex¬ 
cess  of  the  planned  requirements  for  five 
years  set  forth  in  approved  programs;  or 

(c)  When  any  one  of  the  criteria  set 
forth  in  8  12-1 .550S  is  not  present. 

§  12—1.5512  Evaluation. 

(a)  Evaluation  of  offers  in  a  multi¬ 
year  procurement  Involves  not  only  the 
determination  of  the  lowest  overall  eval¬ 
uated  cost  to  the  Government  for  both 
alternatives,  the  multi-year  procurement 
and  the  first  program  year  procurement; 
it  also  Involves  the  comparison  of  the 
cost  of  bxiylng  the  total  requirement  xm- 
der  a  multi-year  procurement  with  cost 
of  bujring  the  total  requirement  in  suc¬ 
cessive  independent  procuremoits.  All 
the  factors  to  be  considered  for  the  vari¬ 
ous  evaluations  Involved  shall  be  set 
forth  in  the  solicitation. 

Cb)  In  the  event  the  Government  de¬ 
termines  prior  to  award  that  only  the 
first  program  year  quantities  are  actu¬ 
ally  required,  the  procxuement  will  no 
longer  be  evaluated  on  a  multi-year 
basis: 

(1)  When  the  solicitation  permits  bids 
or  offers  on  either  the  first  program 
year  requirem^ts  w  the  multi-year  re¬ 
quirements  or  both,  (mly  bids  or  offers  on 
the  first  program  year  requirements  will 
be  evaluated;  and 

(2)  When  the  solicitation  does  not 
permit  the  sulmilsslon  of  mices  on  a 
siDcle-year  basis,  the  single  year  re¬ 
quirement  will  be  leeoHdted. 

(c)  The  cancellation  shall  not 

be  a  factor  for  evaluaticm.  Unless  Gov¬ 


ernment  administrative  costs  Incident  to 
annual  procurement  methods  and  con¬ 
tract  administration  can  be  reasonably 
established  and  suppmted,  they  shall  not 
be  used  as  a  factor  for  evaluaticm.  When 
administrative  costs  are  to  be  used  in 
evaluation,  the  dcdlar  amoxmt  to  be  used 
shall  be  stated  in  the  solicitation. 

(d)  Delivery  destinations  may  be  un¬ 
known  for  certain  quantities  due  to  the 
extended  duration  of  contract  perform¬ 
ance.  In  such  cases,  destinaticms  shall 
be  developed  on  the  basis  of  best  esti¬ 
mates;  a  definite  place  ex*  places  shall  be 
designated  in  the  solicitation  as  the 
point  to  which  transportatiem  costs  will 
be  computed  (but  only  for  the  purpose  of 
evaluating  bids  or  proposals) ;  and  the 
solicitation  shall  contain  the  notice  re¬ 
quired  by  FPR  1-19.202-7. 

(e)  When  Government  production  and 
research  property  is  provided,  the  use  of 
such  property  may  be  on  a  rent-free 
basis.  In  this  event,  the  solicitatlcm  shall 
set  forth  a  detail^  description  of  the 
procedure  to  be  followed  and  the  factors 
to  be  considered  for  the  elimination  of 
competitive  advantage.  The  amount 
added  for  evaluation  to  each  offeror’s 
unit  price  tor  the  first  program  year  re¬ 
quirement  shall  also  be  added  to  his  imit 
price  for  the  multi-year  requirements. 

(f)  When  the  solicitation  requires  the 
submission  of  prices  on  the  first  ix'ogram 
year  requirements  in  accordance  with 
8  12-1 .5505-3 (a),  bids  or  offers  which 
submit  prices  on  the  multi-year  require¬ 
ments  only  shall  be  rejected  as  non- 
responsive. 

(g)  When  the  solicitation  provides  for 
submission  of  prices  only  for  the  total 
multi-year  quantity,  submission  of  prices 
for  the  single-year  quantity  will  be  dis¬ 
regarded  for  any  purpose  but  will  not 
render  the  bid  or  offer  nemresponsive  as 
to  any  alternate  multi-year  submission 
by  the  same  bidder  or  offeror. 

(h)  To  determine  the  lowest  evaluated 
imit  price,  emnpare  the  lowest  evalu¬ 
ated  bid  or  offer  on  the  first  program  year 
alternative  agsdnst  the  lowest  evaluated 
bid  or  offer  cm  the  multi-year  alterna¬ 
tive  as  follows: 

(1)  Multiply  the  evaluated  unit  price 
for  each  item  of  the  lowest  evaluated  bid 
or  offer  on  the  first  program  year  alter¬ 
native  times  the  total  number  of  units  at 
that  item  required  by  the  multi-year  al¬ 
ternative.  and  then 

(2)  Take  the  siun  of  these  products 
for  all  the  items,  idus  the  dollar  amount 
of  any  administrative  costs  of  the  Gov¬ 
ernment  which  are  to  be  used  in  the 
evaluation,  and  finally 

(3)  Compare  this  result  against  the 
total  evaluated  price  of  the  lowest  bid 
or  offer  on  the  multi-year  alternative. 

§  12-1.5513  Award. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  at  this  sectimi,  award  shall 
be  made  on  the  basis  of  the  lowest 
evaluated  xmit  price  determined  In  ac¬ 
cordance  with  8  12-1.5512.  whether  that 
price  is  on  a  single-year  basis  or  a  multi¬ 
year  basis. 

(b)  If  only  one  responsive  bid  or  offer 
is  received  on  the  multi-year  require¬ 


ments  from  a  responsible  bidder  or 
offeror,  then  award  shall  be  made  as 
follows: 

(1)  If  the  solicitation  gave  the  bidder 
or  offeror  the  choice  of  submitting  prices 
on  a  single-year  basis  or  multi-year  basis 
or  both,  then  award  shall  be  made  in 
accordance  with  8  12-1.5512(a)  above; 

(2)  If  the  solicitation  required  tiie 
submission  of  prices  on  the  first  program 
year  requirements  in  accordance  with 
8  12-1.5505-3  (a)  award  shall  be  made  to 
the  lowest  evaluated  bidder  or  offeror 
on  the  single-year  basis,  even  though 
the  multi-year  price  submission  may 
represent  the  lowest  evaluated  price  sub¬ 
mission,  except  that  if  the  multi-year 
price  offers  distinct  advantages  to  the 
Government  a  multi-year  award  may  be 
made  with  the  advance  approval  of  the 
head  of  the  procuring  activity; 

(3)  If  the  solicitation  restricted  the 
submission  of  prices  to  the  multi-year 
basis  only,  the  solicitation  shall  be  can¬ 
celled  and  a  new  solicitation  issued  by 
whatever  procedures  are  then  appro¬ 
priate  except  that  if  the  multi-year  price 
offers  a  distinct  advantage  to  the  Gov¬ 
ernment  a  multi-year  award  may  be 
made  with  the  advance  approval  of  the 
head  of  the  procuring  activity. 

(c)  In  no  event  shall  award  be  made 
at  an  unreasonable  price. 

§12—1.5514  Contract  dausrs. 

The  clauses  in  8  12-7.151-14  shall  be 
included  in  all  contracts  under  the  multi¬ 
year  procurement  method. 

Subpart  12-1.56— Preaward  Survey 
Procedures 

§  12—1.5600  Scope  of  aubpart. 

This  subpart  prescribes  the  procedures 
for  conducting  preaward  on-site  evalu¬ 
ations  (preaward  surveys)  of  prospective 
contractors.  While  the  procedures  are 
primarily  applicable  to  supply  contracts, 
they  shall  be  applied,  to  the  extent  ap¬ 
propriate,  to  other  contracts. 

§  12-1.5601  .  General. 

§  12—1.5601—1  Need  for  surfer. 

(a)  Before  requesting  or  performing 
an  on-site  survey,  the  contracting  officer 
shall  review  the  data  available  in  the 
procurement  office  files  or  information 
available  fnxn  other  sources  (e.g.,  other 
Government  procurement  offices,  con¬ 
tractor’s  performance  under  current  or 
prior  contracts,  and  such  commercial 
sources  as  banks  and  credit  rating  and 
reporting  firms) .  Prior  preaward  evalua¬ 
tion  reports,  if  any.  shmild  be  reviewed. 

(b)  When  available  inf  ormation  is  not 
sufficient  for  the  contracting  officer  to 
determine  the  prospective  contractor’s 
responsibility,  the  contracting  officer 
shall  perform  or  have  performed  a  pre¬ 
award  survey  to  determine  if  the  pro¬ 
spective  contractor  meets  the  standards 
set  forth  in  FPR  subpart  1-1.12  and  any 
additional  requirements  set  forth  in  the 
solicitation.  A  survey  is  not  ordinarily 
performed  cm  contracts  of  less  than 
$10,000,  or  when  there  Is  sufficient  data 
available  to  make  a  positive  determina¬ 
tion  of  responsibility. 
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$  12-1.5601—2  Txp«  of  survey. 

A  complete  survey  encompasses  inves¬ 
tigation  of  all  standards  concerning  re¬ 
sponsibility  and  any  other  requirements 
of  special  Inquiry  as  deemed  necessary 
by  the  contracting  ofiBcer.  A  partial  stir- 
vey  is  limited  to  certain  standards:  for 
example,  it  might  cover  only  technical 
qualifications,  production  backlog,  or  fi¬ 
nancial  resources. 

§  12—1.5601—3  Condurting  ihr  ^arvry. 

When  a  preaward  survey  is  necessary, 
it  shall  be  conducted  by  the  contracting 
oCBcer  or  his  designated  representative, 
or  by  a  survey  team  consisting  of  the 
contracting  officer  or  his  designated  rep¬ 
resentative  and  such  other  qualified  spe¬ 
cialists  as  are  deemed  necessary  to  eval¬ 
uate  all  appropriate  phases  of  the  pro¬ 
spective  contractor’s  capability.  The  type 
of  survey  needed  (complete  or  partial) 
and  the  areas  of  consideration  shall  be 
identified  by  the  contracting  officer.  Per¬ 
sonnel  of  the  field  contract  inspection 
staffs  within  the  Department  may  be  em¬ 
ployed.  through  cross-servicing,  as  pro- 
vl-ied  in  DOT  Order  4200.6c. 

§  12—1.5601—4  Rcicase  of  sorvey  infop- 
mation. 

No  indication  shall  be  made  to  the 
prospective  contractor  that  an  award  will 
or  will  not  be  made.  This  prohibition  does 
not  preclude  discussion  with  the  prospec¬ 
tive  contractor  of  questionable  areas 
which  require  clarification.  Information 
obtained  during  the  siu^ey  shall  be  treat¬ 
ed  in  strict  confidence  and  divulged  only 
to  Oovemment  personnel  having  a  need 
to  know.  The  survey  r^?ort  is  confiden¬ 
tial  business  information  and  shall  not 
be  released  outside  the  Oovemment.  The 
completed  report,  however,  or  the  facts 
It  contains  can  be  discussed  with  the  con¬ 
cern  involved. 

§  12—1.5601—5  Preparation  for  the 
survey. 

The  ccmtracting  officer  or  the  individ¬ 
ual  designated  by  him  as  responsible  for 
the  conduct  of  the  stirvey  shall: 

(a)  Review  all  requirements  set  forth 
in  the  solicitation  or  proposal 

(b)  Determine  compositloa  of  the  team 
if  more  than  one  specialist  is  required. 

(c)  Make  arrangements  for  idant 
visits.  On-site  pureaward  evaluations  must 
be  completed  in  timely  fashion.  Ihere- 
fore  it  is  necessary  to  make  prompt  con¬ 
tact  and  arrangements  with  the  prospec¬ 
tive  contractor  for  the  survey.  At  the 
time  contact  is  made,  the  prospective 
ccmtractor  should  be  advised  of  the  doc¬ 
umentation  that  may  be  needed,  such  as 
financial  statonent,  resumes  of  compcuiy 
personnel,  descriptions  of  existing  plant 
workload,  and  production  loading  charts. 

(d)  Advise  team  members  what  infor¬ 
mation  is  required  from  their  respective 
organizational  elements,  the  date  needed, 
and  any  particular  p<»tion  of  the  survey 
for  which  they  are  responsble. 

(e)  Brief  team  members  on  their  re¬ 
sponsibilities  and  conduct  relaUve  to  tn- 
tervlewB  and  discassions  with  officials  of 
the  concern. 


(f>  Arrange  for  discussion  among 
members  during  and  after  the  on-slte 
survey  to  assure  that  evaluations  by  In¬ 
dividual  specialists  are  coordinated  and 
complete. 

§  12-1.5601-6  On-oile  survey  piwe- 
clurrK. 

(a)  Discussions  should  be  held  with 
the  prospective  contractor's  manage¬ 
ment  officials.  These  discussions  should 
be  in  sufficient  detail  to  obtain  as  much 
information  as  can  be  supplied  by  the 
officials  concerning  the  prospective  con¬ 
tractor's  ability  to  perform  satisfactorily, 
and  to  assure  that  the  solicitation  re¬ 
quirements  and  its  technical  aspects 
(such  as  specifications,  prototype,  data. 
Inspection  and  testing,  packaging,  de¬ 
livery,  instruction  books  and  r^orts), 
are  understoood.  If  a  cost-reimbursable 
contract  is  contemplated,  the  prospec¬ 
tive  contractor’s  accounting  system  will 
be  reviewed  to  determine  that  it  Is  ade¬ 
quate  for  the  determination  of  costs  ap¬ 
plicable  to  the  contract. 

(b)  The  facilities  and  procedures  the 
prospective  contractor  proposes  to  use, 
and  his  overall  plans  for  performing  the 
contract,  shall  be  reviewed  and  ana¬ 
lyzed  for  adequacy. 

(c)  The  contracting  oflQcer  or  the  in¬ 
dividual  designated  by  him  as  respon¬ 
sible  for  the  conduct  of  the  survey  shall: 

(1)  Review  with  other  team  members 
the  findings  developed  during  the  sur¬ 
vey.  Points  of  disagreement  should  be 
reviewed  in  depth. 

(2)  Obtain  clarification  from  the  con¬ 
tracting  officer  when  questions  of  inter¬ 
pretation  arise  during  the  course  of  the 
evaluation. 

(3)  Write  a  narrative  report  of  the 
team's  findings. 

(4)  Otherwise  direct  the  efforts  of  the 

team.  \ 

(d)  Each  team  member  shall  analyze 
and  evaluate  the  prospective  contractor’s 
csq^abillty  to  perform  with  respect  to 
that  part  of  the  survey  for  which  he  is 
responsible.  His  report  shall  be  prompt^ 
furnished  to  the  team  leader,  and  be  in 
sxifflclent  detail  to  substantiate  his 
findings. 

§  12—1.5602  Survey  report. 

§  12—1.5602—1  Format. 

The  report  shall  be  in  narrative  form. 
The  fmnat  set  fmih  in  DOTPR  12- 
1.5604  shall  be  used  to  the  maximum  ex¬ 
tent  practicable.  All  pertinent  documen¬ 
tation  should  be  forwarded  with  the  re¬ 
port. 

§  12—1.5602—2  Standards. 

The  report  shall  discuss  the  standards 
set  forth  in  FPR  1-1.12  and  the  require¬ 
ments  of  the  solicitation  sxifficiently  to 
substantiate  the  conclusion.  I  shall  in¬ 
clude  a  discussion  of  all  pertinent  topics 
of  the  “Guide  for  Oh-Site  Evaluation  of 
Prospective  Contractor’’  (see  DOTPR  12- 
1.5603).  In  any  case  where  there  is  con¬ 
flict  of  opinion  between  tesun  members 
as  to  whether  the  prospective  contractes: 
meets  a  standard,  this  fact  shall  be  dis¬ 
cussed  in  detail,  and  the  team  leader 


shall  determine  the  survey  team’s  posi¬ 
tion  on  that  standard.  Copies  of  team 
members’  reports,  including  those  which 
dissent  from  the  position  recommended 
by  the  team,  shall  be  included  as  en¬ 
closures  to  the  survey  report.  The  sur¬ 
vey  report  shall  unequivocally  state  that 
the  prospective  contractor  does  or  does 
not  meet  each  standard. 

§  12—1.5603  Guide  for  on-sHe  evalua¬ 
tion  of  proiipective  contractor. 

This  gtiide  is  Intended  to  assist  in  de¬ 
veloping  the  facts  to  be  used  tor  prepar¬ 
ing  the  survey  report.  It  should  be  used 
only  as  a  guide,  not  as  a  question/answer 
sheet. 

CEKCXAL  iNrOHMATION 

(a)  Solicitation  or  proposal  number  or 
other  identification. 

(b)  Date(s)  of  avaluatlon. 

(c)  Firm  name,  addrcM,  telephone  number. 

(d)  Name<8)  and  tltie(s)  of  the  pOTson(s) 
contacted  In  making  evaluation. 

(e)  Name(s)  and  routing  symbols)  of  eval¬ 
uation  team  members. 

ORGANIZATION 

(a)  List  the  namea,  titles,  and  citizenship 
of  the  principal  company  offlciala.  Also  list 
experience  and  background  if  resumes  not 
available. 

(b)  Form  of  company:  Corporation  (par- 
ent/subsldlary  affiliations) ,  partnership,  eole 
proprietorship?  Date  company  was  founded. 

If  Incorporated,  In  which  State? 

(c)  Name  and  relationship  of  parent  com¬ 
pany,  If  any. 

(d)  Location  of  parent  company.  (Ck>m- 
plete  only  If  applicable  to  the  solicitation.) 

(e)  Evaluate  organisation  against  tha  re¬ 
quirements  of  the  solicitation;  Le..  are  there 
any  conflicts  of  duties  within  or  between  or¬ 
ganizational  aegments  which  may  endanger 
contract  performance;  Is  the  organisation 
such  that  all  facets  of  the  contract  wlU  be 
controlled? 

(f)  Does  the  prospective  contractor  have 
the  necessary  organization  to  satisfactorily 
perform  the  proposed  work? 

riNANCIAI.  RXSOURCXS 

(a)  Obtain  a  copy  of  tha  prospective  con¬ 
tractor’s  financial  statements  for  ths  prior 
two  fiscal  years  and  a  copy  of  his  most  recent 
flnancUl  statement. 

(b)  Does  the  prospective  contractor  intend 
to  obtain  bank  or  other  lines  of  credit  fl- 
nazKslng  to  perform  on  the  propoaed  contract? 

1.  If  so.  In  what  amount? _ with 

whom? _ 

(c)  Obtain  data  on  credit  available  from 
local  financial  institutions.  Differentiate  be¬ 
tween  credit  available  on  an  open  basis  and 
that  available  as  a  result  of  an  award  of  the 
proposed  contract.  Identify  the  financial  In¬ 
stitution,  its  address  and  telephone  number, 
and  personnel  who  may  be  contacted  for  verl- 
flcatKm  of  Information.  Also  Identify  the 
prospective  ccmtractor’s  banking  facilities. 

(d)  Is  the  prospective  contractor  receiving 
any  Oovemment  flnanciiw?  If  so.  Indicate; 

1.  Amount  of  unliquidated  progress  pay¬ 
ments  outstanding _ _ 

S.  Amount  of  Government  guaranteed  loans 
with  dollar  amount  being  used  at  present  , 


3.  Identify  Government  agencies  and  con¬ 
tract  numbers  Involved  In  (a)  and  (b)  above. 

(Notr. — If  requested  by  the  contracting 
officer,  send  the  financial  Information  to  him 
Immediately  upon  receipt.  Include  complete 
address  and  nama  of  per8on(a>  who  may  ba 
contacted  regarding  financial  matters.) 
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BXPUUXItCS 

(a)  Is  the  item  to  be  procured  a  standard 
item  for  the 'prospective  contractor?  If  ao, 
for  bow  many  years  bas  tbe  item  been  pro¬ 
duced,  and  what  Is  tbe  quantity  produced? 

(b)  Has  the  prospective  contractor  ever 
produced  Identical  or  similar  Items  to  those 
required  on  the  solicitation  for  either  Oov- 
ernment  or  commercial  purposes?  If  so,  de¬ 
scribe  In  detail  giving  dates  produced.  Gov¬ 
ernment  contract  numbers,  and  quantities 
delivered. 

(c)  Has  the  prospective  contractor  per¬ 
formed  previous  contracts  such  that  be  Is 
familiar  with  Government  q>eclflcatlons  In 
general  or  applicable  siieciflcatlons  In  par¬ 
ticular? 

(d)  Do  the  prospective  contractor's  respon¬ 
sible  officials  question  any  of  the  contract 
requirements  or  allege  any  misunderstand¬ 
ing  of  the  contract  requirements? 

(e)  List  the  Arm's  present  product,  or  ob¬ 
tain  brochures  listing  same,  and  years  of 
production  experience  with  such  products. 

(f)  Are  the  prospective  contractor’s  pur¬ 
chasing  personnel  experienced  In  procuring 
nuiterlals,  components,  services,  and  subcon¬ 
tracting  to  Government  speclAcatlons? 

(g)  Does  the  prospective  contractor  have 
the  necessary  experience  to  satisfactorily  per¬ 
form  the  propos^  contract? 

TECHNICAL  QUALIFICATIONS 

List  the  names  and  positions  of  the  pro- 
epecUve  contractor’s  key  engineering,  quality 
control,  and  all  other  technical  personnel 
who  will  be  involved  with  an  award.  Also  list 
experience  and  educational  background  If 
resumes  are  not  available. 

(а)  Engineering  competence.  (1)  Do  the 
prospective  contractor’s  engineers  fully  un¬ 
derstand  all  equipment  speclAcation  require¬ 
ments  of  the  solicitation? 

(2)  What  experience  do  the  prospective 
contractor’s  engineers  have  with  design,  de¬ 
velopment  and  manufacturing  of  the  prod¬ 
ucts  required  by  the  solicitation? 

(3)  Do  the  prospective  contractor’s  engi¬ 
neers  have  the  specialized  engineering  ex¬ 
perience  considered  necessary  to  build  the 
product  required  by  the  solicitation? 

(4)  How  many  engineers  will  be  assigned 
to  the  proposed  contract? 

(5)  Will  the  engineers  who  will  be  assigned 
to  the  proposed  contract  also  be  assigned  to 
other  projects? 

(б)  If  tbe  engineers  will  be  assigned  to 
other  projects,  at  what  time  during  the  pro¬ 
posed  contract  wUl  they  actually  commence 
work  on  tbe  proposed  contract? 

(7)  What  percentage  of  each  engineer’s 
time  will  be  devoted  to  the  proposed  con¬ 
tract? 

(8)  Does  the  prospective  contractor  pro¬ 
pose  to  employ  consultants  to  assist  In  any 
of  the  engineering  or  technical  areas?  If  so, 
are  tbe  consultants  available?  (Give  name, 
address,  experience,  and  conArm  that  ar¬ 
rangements  have  been  made  for  these  serv¬ 
ices.) 

(9)  Does  the  prospective  contractor  have 
quallAed  technical  writers  and  do  they  In¬ 
tend  to  write  their  own  instruction  books 
or  other  manuals  required  by  tbe  contract? 
Explain,  equating  the  technical  writer’s  ex¬ 
perience  with  the  speclAc  requirements. 

(10)  If  the  prospective  contractor  Intends 
to  obtain  outside  technical  writing  services, 
are  such  services  Immediately  available? 
(Give  name,  address,  experience,  and  con¬ 
Arm  that  arrangements  have  been  made  for 
these  services.) 

(b)  Qvalitg  and  reliability  assurance,  (l) 
Does  the  prospective  contractor  have  a  Qual¬ 
ity  Ctmtrol  or  Quality  Assurance  Depart¬ 
ment? 


(2)  Does  the  prospective  contractor  have 
written  Quality  Control  or  Quality  Assurance 
procedures?  If  so.  obtain  a  copy. 

(3)  Are  the  prospective  contractor's  qual¬ 
ity  procedures  now  Implemented  in  all  re¬ 
spects? 

(4)  Do  the  prospective  contractor’s  respon¬ 
sible  quality  control  personnel  fully  under¬ 
stand  all  quality  control  Inspection,  testing, 
source  Inspection  and  certlAcation  of  com¬ 
pliance  requirements  of  the  solicitation? 

(6)  Do  the  prospective  contractor’s  qual¬ 
ity  control  personnel  have  the  specialized 
Inspection  experience  considered  necessary 
to  test  the  product  required  by  the  solici¬ 
tation?  Explain. 

(6)  Does  the  prospective  contractor  have 
the  necessary  facilities  and  equipment,  in¬ 
cluding  peculiar  or  special  test  equipment 
for  performing  all  tests  required  and  will 
it  be  available  for  tbe  proposed  work?  (Ob¬ 
tain  list  of  required  test  equipment.) 

(7)  Are  the  prospective  contractor’s  qual¬ 
ity  assurance  procediues  and  controls  ade¬ 
quate  In  all  respects  to  meet  the  require¬ 
ments  of  the  solicitation? 

(c)  Summary  o/  technical  qualification. 

( 1 )  Do  you  And  the  prospective  contractor’s 
engineering,  quality  control  and  other  tech¬ 
nical  staff  competent  to  satisfactorily  com¬ 
plete  the  proposed  contract?  Explain,  equat¬ 
ing  the  technical  competency,  and  experi¬ 
ence  to  the  speclAc  ltem(8)  required. 

FACILITIXS 

(а)  Land,  buildings,  production,  and  test 
equipment.  (1)  What  la  the  area  of  land  on 
which  buildlng(s)  Is  located? 

(2)  Describe  buildings. 

(3)  Describe  Aoor  area;  (l)  Administra¬ 
tive,  (2)  Engineering,  (3)  Production,  (4) 
Storage,  (5)  Maintenance,  etc. 

(4)  Obtain  list  of  type,  quantity,  and  con¬ 
dition  of  prospective  contractor-owned  pro¬ 
duction  equipment  and  test  equipment. 

(5)  Does  the  prospective  contractor  em¬ 
ploy  preventive  maintenance  and  are  main¬ 
tenance  facilities  available  and  adequate? 

(б)  What  percentage  of  equipment  and 
facilities  (Including  land  and  buildings)  are: 

(1)  Being  purchased _ ? 


(2)  Owned _ 4 _ ? 

(3)  Leased _ ? 


(7)  Are  any  facilities  or  equipment  Gov¬ 
ernment-owned?  If  so,  from  whom  and  under 
what  terms  and  conditions  are  they  leased? 

(8)  Will  any  conversion  of  existing  facil¬ 
ities  and  equipment  be  required  to  produce 
the  solicitation  Item(s)  ? 

(9)  Does  the  prospective  contractor  have 
the  necessary  facilities  for  domestic  and/or 
overseas  packing  of  the  Items  required?  If 
subcontracted.  Identify  by  name  and  loca¬ 
tion  the  proposed  subcontractor. 

(10)  Are  present  facilities.  Including  pro¬ 
duction  and  test  equipment,  adequate  to 
fulAll  the  requirements  of  tbe  solicitation? 

(11)  If  any  part  is  leased,  what  portion 
and  under  what  terms  and  conditions? 

(b)  Production  capacity.  (1)  Is  the  item 
to  be  procured  a  stock  item  with  the  pro¬ 
spective  contractor?  If  so,  are  stock  quan¬ 
tities  sufficient  to  supply  initial  or  all  quan¬ 
tities  on  tbe  schedule? 

(2)  What  Is  the  current  condition  of  tbe 
prospective  contractor’s  Government  Order 
Board? 

(1)  Indicate  backlog  In  man-hours  and 

dollars.  ‘ 

(2)  Indicate  monthly  production  rate  (In 
dollars  and  man-hours  or  percent  of  c<Mn- 
pany’s  overall  capacity) . 

(3)  What  Is  the  current  condition  of  the 
prospective  contractor’s  Ckmunercial  Order 
Bocu'd? 

(f)  Indicate  backlog  In  manhours  and 
dollars. 


(2)  Indicate  monthly  production  rate  (In 
dollars  and  manhours  or  percent  of  com¬ 
pany’s  overall  capacity). 

(4)  Does  the  prospective  contractor  use 
records  and  charts,  l.e.,  production  Bow 
charts,  operation  sheets,  and  machine-load¬ 
ing  charts,  to  schedule  and  control  produc¬ 
tion?  Obtain  from  the  prospective  contractor 
a  copy  of  his  projected  master  production 
schedule;  and.  If  possible,  a  man  hour  break¬ 
down  related  to  tbe  schedule.  Ascertain  If 
the  schedule  Is  feasible  and  compatible  with 
the  proposed  contract  schedule.  If  the  situa¬ 
tion  docs  not  warrant  obtaining  proposed 
schedules  from  the  prospective  contractor, 
prepare  one  from  the  Information  (data)  de¬ 
veloped  during  the  survey. 

(6)  List  the  names  and  addresses  of  Im¬ 
portant  potential  subcontractors  and  the 
functions  which  such  subcontractors  will 
perform;  e.g.,  shop  testing,  packaging,  sm- 
nealing,  anodizing,  etc.  Quoted  delivery  time 
for  these  services  should  also  be  obtained. 
Are  the  delivery  tlmee  realistic  and  compati¬ 
ble  with  the  solicitation  schedule? 

(6)  List  tbe  names  and  addresses  of  sup¬ 
pliers  who  are  to  provide  critical  and  com¬ 
ponents,  and/or  materials  for  the  contract; 
eg.,  major  components,  materials  In  short 
supply.  Items  which  would  normally  be  ex¬ 
pected  to  have  long  delivery  periods,  and 
Items  needed  relatively  early  In  tbe  produc¬ 
tion  process.  List  such  Items,  the  quantities 
required,  and  the  required  delivery  dates 
Vendor’s  quoted  delivery  dates  shall  also  be 
listed. 

(1)  Are  vendor  deliveries  In  line  with  lead 
time  required  to  meet  the  production  sched¬ 
ule?  Are  vendor-quoted  deliveries  realistic? 

(7)  Equating  the  prospective  contraotor’s 
present  production  schedule  commitments 
for  Government  and  commercial  orders  and 
schedule  requirements  of  the  solicitation 
with  bis  overall  ciqiaclty.  Is  there  now  suffi¬ 
cient  production  capacity  to  produce  the  re¬ 
quired  Items  within  the  required  delivery- 
schedule? 

(c)  Transportation.  (1)  Will  the  end  Items 
of  the  proposed  contract  require  special 
transportation  handling  or  facilities? 

(2)  Are  the  transportation  facilities  (rail, 
motor,  truck,  etc.)  available  to  the  prospec¬ 
tive  contractor  adequate  for  tbe  delivery  of 
end  Items  of  the  proposed  contract? 

(d)  Power  and  fuel.  (1)  Does  the  proposed 
contract  require  any  special  power  tw  fuel 
requirements? 

(2)  Is  the  prospective  contractor’s  power 
and  fuel  supjtly  sufficient  to  enable  the  pro¬ 
spective  contractor  to  meet  all  performance 
requirements  of  tbe  proposed  contract? 

(e)  Government  propetry.  (l)  Does  the 
prospective  contracted  have  written  proce¬ 
dures  for  control  of  Government  property? 

(2)  Is  there  a  particular  employee  desig¬ 
nated  as  a  Government  property  representa¬ 
tive? 

(3)  What  facilities  does  the  proqiective 
contractor  have  for  protecting  and  safe¬ 
guarding  of  GFP? 

(4)  Does  the  solicitation  provide  for  the 
fumlsblng  of  GFP?  Does  the  prospective  con¬ 
tractor  plan  to  ask  for  any  GFP?  If  so.  Iden¬ 
tify  type  oi  property  and  reason  for  request. 

(5)  Will  the  prospective  contractor  acquire 
any  property  for  tbe  Government  other  than 
that  to  be  Incorporated  into  the  end  Item(s)  ? 
If  so.  Identify  the  type  of  property.  Does  tbe 
prospective  contractor’s  control  system  pro¬ 
vide  for  control  of  contractor -acquired  prop¬ 
erty  as  well  as  GFP? 

(f)  Security.  (1)  Does  the  proposed  con¬ 
tract  require  plant  security  clearance? 

(2)  What  Government  agency  has  plant 
security  cognizance  of  tbe  contractor’s  fa¬ 
cility? 
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(3)  What  la  th*  laval  of  aacurtty  claaradba 
that  has  baan  grantad  tha  oont^tor's  fa¬ 
cility  by  a  Ooverninent  agency? 

(g)  Summary  of  faolMtiet.  Atm  tha  facUl- 
tlea  ot  tha  proapectiTe  oontraotor  adequata  In 
all  respects  to  satisfactorily  perform  the  pro¬ 
posed  contract? 

SKOXS 

(a)  Present  number  of  emplojees  by  skills. 

(1)  Professional  (Scientific) - 

(2)  Engineers - - 

(3)  Quality  Control - 

(4)  Production - 

(5)  Managerial  or  Administrative - , 

(6)  Others _ 

(b)  What  is  the  present  work  schedule 
(number  of  work  shifts,  hours  per  shift, 
number  of  employees  per  shift,  and  work 
days  per  week)  ? 

(c)  Is  present  work  schedule  and  person¬ 
nel  complement  adequate  to  satLsfactorlly 
perform  the  proposed  contract  concurrently 
with  present  commitments?  If  additional 
personnel  are  required,  are  the  necessary 
skills  available?  In  particular  evaluate  the 
need  for.  and  avallabUlty  of,  any  unusual  or 
scarce  skills. 

(d)  What,  If  any.  Is  (are)  Uie  prospective 
contractor's  present  labor  afflllatlcHi(s)  ?  Give 
dates  of  expiration  of  any  existing  collective 
bargaining  agreements. 

(e)  Does  anything  indicate  any  current 
or  anticipated  problems  with  the  labor  force? 
Does  the  propsectlve  contractor  have  the 
necessary  skills  to  satisfactorily  perform  the 
proposed  contract? 

OFrEROR’S  RECORD  OT  INTEOniTT,  JUDGMENT, 

^  AND  PKRFOaMAWCR 

(a)  Has  the  prospective  contractor  pre¬ 

viously  completed  a  contract  with  the  De¬ 
partment?  Tes _ No.-,_.  Identify  the  con¬ 

tracts  by  commodity  and  total  value. 

(1)  Were  delivery  schedules  met?  If  not, 
why? 

(3)  Mfhat  problems.  If  any,  were  encoun¬ 
tered? 

(b)  Has  the  prospective  contractor  previ¬ 

ously  completed  contracts  for  other  Govern¬ 
ment  agencies?  Yes _  No _ _ 

(1)  Were  delivery  schedules  met?  If  not, 
why? 

(2)  What  problems.  If  any,  were  etvcoun- 
tered? 

(c)  Does  the  prospective  contractor  pres¬ 
ently  have  Department  contracts?  Identify 
contracts  by  number,  commodity,  and  value. 

(1)  Is  contract(8)  on  schedule?  If  not, 
why? 

(2)  What  problems  sire  being  encountered? 

(3)  What  percentage  of  current  contracts 
are  delinquent  in  performance? 

(4)  Did  the  Government  cause  or  contrib¬ 
ute  to  the  problems  or  were  they  within  the 
control  of  the  contractor? 

(d)  Does  the  prospective  contractor  pres¬ 
ently  have  contracts  with  other  Government 
agencies?  Identify  by  agency,  niunber,  com¬ 
modity  and  value. 

(1)  Is  contract  on  schedule?  If  not.  why? 

(2)  What  problems  are  being  encountered? 

(3)  What  percentage  of  current  contracts 
are  delinquent  In  performance? 

(4)  Did  the  Government  cause  or  con¬ 
tribute  to  the  problems  or  were  they  within 
the  control  of  the  contractor? 

(e)  Has  the  prospective  oontractor  required 
unvisual  and  burdensome  (to  the  Goeem- 
ment)  asslstanee  (e.g.,  Inipeotlon.  testing) 
on  above  contracts? 

(f)  Does  the  prospective  ocmtractor  have 
a  satisfactory  record  of  Integrity.  Judgment, 
and  perforaanos? 


AsiLiTT  TO  ooairLT  arm  niu  os  dsuvsst 

os  PSSrOSlCANCB  SCHKOnU 

Does  the  proepectlve  contractor  have  the 
ablUty  and  aU  things  neoesaery  to  comply 
arlth  the  delivery  or  performance  schedule  of 
the  solicitation? 

§  12—1.5604  Format  for  on-«ite  survey 
report. 

SubJ:  Preaward  survey  report  of _ 

(prospec- 

_ under  Solicitation  No. _ _ 

live  contractor) 


To: . - . 

(In  the  first  paragraph,  give  date(s)  of  the 
on-slte  evaluation;  name,  address  and  tele¬ 
phone  number  of  the  prospective  contrac¬ 
tor:  names  and  titles  or  positions  of  per¬ 
sonnel  contacted  and  names  and  routing 
symbols  of  DOT  personnel  who  participated 
In  the  onsite  evaluation.) 

(Subsequent  paragraph  headings  should 
generally  be  used  as  shown  below,  and  the 
findings,  discussions  and  conclusions  under 
each  heading  will  be  based  on  the  in¬ 
formation  developed  with  the  guide  In 
DOTPR  12-1.5803  and  Other  relevant  facts 
deemed  pertinent  by  the  representative 
responsible  for  performing  the  svirvey.) 

Organization: 

Financial: 

Experience: 

Technical  qualifications: 

(a)  Engineering  competence,  (b)  Quality 
and  reliability  assurance. 

Facilities: 

(a)  Land,  buildings,  and  production  and 
test  equipment. 

(b)  Production  capacity. 

(c)  Transportation. 

(d)  Power  and  fuel. 

(e)  Government  property. 

(f)  Security. 

Skills: 

Prospective  Contractor's  Record  of  Integrity, 
Judgment,  Performance  and  Ability  To  Com¬ 
ply  With  Time  of  Delivery  or  Performance 
Schedule: 

Conclusion:  This  conclusion  must  spe¬ 
cifically  state  the  standards  which  the  pro¬ 
spective  contractor  does  meet,  and  the  stand, 
ards  which  the  prospective  contractor  does 
not  meet.  As  an  example  of  a  prospective 
contractor  who  meets  all  standards,  the  con¬ 
clusion  should  be  written  similar  to  the 
following: 

"Based  on  the  facts  developed  during  this 
on-site  evaluation,  it  is  concluded  that 
(pro^jective  contractor)  has  the  necessary 
organization,  experience,  technical  qualifica¬ 
tions.  skills,  facilities,  satisfactory  record  of 
Integrity,  Judgment  and  performance,  and 
has  the  ability  to  comply  with  the  required 
delivery  (or  performance)  schedule." 
Signature: _ 


PART  12-2— PROCUREMENT  BY  FORMAL 
ADVERTISING 

Subpart  12-2.1 — Use  of  Format  Advertising 

Sec. 

12-2.102  Policy. 

Subparl  12-2,2— SoliciUtion  of  Bids 
12-2.201  Preparation  of  Invltationa  for 

bids. 

12- 2.30B-1  Bidding  Ume. 

13- 2,203-2  Telegrsq>hlc  bids. 

13-2202-5  Descriptive  literature. 


Sec. 

12- 2.203-1  Mailing  or  delivery  to  prospec- 

ttve  bidders. 

13- 2.203-3  Publicity  in  newqvapers  and 

trade  Journals. 

12-2.305-5  Release  of  bidders  mailing  list. 

Subpart  12-2.4 — Opening  of  Bids  and  Award  ef 
Contract 

12-2.402  50  Classified  bids. 

12-2.407-8  Protests  against  award. 

12-2.408  Information  to  bidders. 

Subpart  12-2.5— Two-Step  Formal  Advortising 
12-2.503-1  Step  one. 

12-2.503  60  Determination  of  size  status. 

AuTHORirr:  Sec.  205(c),  63  Stat.  389;  40 
u  se.  486(c),  10  U.S.C.  2301-2314. 

Subpart  12-2.1 — Use  of  Formal 
Advertising 

§  12-2.102  Policy. 

Chapter  137  of  Title  10  of  the  United 
States  Code  (see  10  U.S.C.  2304(a) ) .  is 
applicable  to  procurements  by  Coast 
Guard.  Negotiatiem  of  contracts  is  au¬ 
thorized  under  certain  circumstcuices 
enumerated  therein.  The  circumstances 
are  set  forth  in  E)OTPR  Subpart  12-3.2. 

Subpart  12-2.2 — Solicitation  of  Bids 

§  12—2.201  Preparation  of  invitations 
for  bidn. 

In  addition  to  the  applicable  infcMma- 
tion  contained  in  FPR  1-2.201,  the  fol¬ 
lowing  shall  be  included  in  the  Invitation 
fcH*  bid  if  applicable  to  the  procurement: 

(a)  For  supply  and  service  contracts 
including  construction. 

(50)  In  all  cases  where  multiple  awards 
are  to  be  considered,  the  following  provision: 

Evaluation  or  Bids  for  Multiple  Awards 

In  addition  to  other  factors,  bids  will  be 
evaluated  on  the  basis  of  advantages  or  dis¬ 
advantages  to  the  Government  that  might 
result  from  making  more  than  one  award 
(multiple  awards).  For  the  purpose  of  mxUi- 
Ing  this  evaluation.  It  will  be  assumed  that 
the  amount  of  6100  would  be  the  administra¬ 
tive  cost  to  the  Government  for  issuing  and 
administering  each  contract  awarded  under 
this  invitation,  and  Individual  awards  will 
be  for  the  Items  and  combinations  of  Items 
which  result  in  the  lowest  aggregate  price 
to  the  Government,  Including  such  admin¬ 
istrative  costs. 

§  12—2.202—1  Bidding  time. 

The  minimum  bidding  times  set  forth 
in  PPR  1-2.202-1  and  l-1.307-4(a) 
should  not  be  construed  to  be  maximum 
or  autfHnatic  bidding  times.  The  bidding 
time  permitted  under  each  procurement 
should  reflect  the  consider^  judgment 
of  the  contracting  officer  taking  into 
account  all  of  the  facts  surrounding 
the  procurement,  and  recognizing  that 
doubts  should  be  resolved  in  favor  of  a 
longer  rather  than  a  shorter  bidding 
time.  If  the  bidding  time  for  any  procure¬ 
ment  is  reduced  below  the  minimum,  the 
reduction  shall  be  fully  justified  and 
documented  in  the'  cmitract  file  by  the 
contracting  officer. 

§  12—2.202—2  Telegraphic  bids. 

When  telegraphic  bids  are  authorized, 
include  the  f<^owlng  provisiim  in  the 
Sdiedule  of  the  invitation: 
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Teughaphic  Bios 

Telegr&phlc  bids  m&y  be  submitted  In 
response  to  this  Invitation  tor  bids.  Tele* 
graphic  bids  must  be  received  In  this  office 
prior  to  the  time  specified  for  opening  of 
bids.  Such  bids  must  apeclfically  refer  to 
this  Invitation  for  bids,  include  the  Item  or 
sub-items,  quantities  and  unit  prices  for 
vrhich  the  bid  is  submitted  and  the  time  and 
place  of  delivery;  and  contain  all  the  repre¬ 
sentations  and  other  Information  required  by 
the  invitation  for  bids  together  with  a  state¬ 
ment  that  the  bidder  agrees  to  all  the  terms, 
conditions  and  provisions  of  the  Invitation. 
Failure  to  furnish,  in  the  telegraphic  bid, 
the  representations  and  Information  re¬ 
quired  by  the  Invitation  for  bids  may  neces¬ 
sitate  rejection  of  the  bid.  Signed  copies  of 
the  Invitation  for  bids  must  be  furnished  In 
confirmation  of  the  telegraphic  bids. 

§  12— 2.202— S  Descriptive  literalure. 

(a)  Descriptive  literature  shall  not  be 
required  of  the  bidder  unless  all  require¬ 
ments  of  PPR  1-2.202-5  and  this  §  12- 
2.202-5  have  been  met. 

(b)  The  Justification  required  by  FPR 
1-2.202-5(0)  must  state,  in  sufficient 
detail,  the  reasons  why  acceptable  prod¬ 
ucts  cannot  be  procured  without  the  sub- 
missirai  of  descriptive  literature.  A  justi¬ 
fication  that  states  little  more  than  the 
cimclusion  that  descriptive  literature  is 
required  is  not  acceptable.  Bidders  shall 
not,  except  in  the  most  unusual  circum¬ 
stances  which  can  be  clearly  justified, 
be  required  to  furnish  descriptive  litera¬ 
ture  when  the  specificaticms  are  stated  in 
such  detail  tiiat  they  leave  nothing  for 
the  bidder  to  describe. 

(c)  Among  other  things,  FTR  1-2.202- 
5(d)  requires  “•  •  •  the  invitaticm  for 
bids  shall  clearly  state  what  descriptive 
literature  is  to  be  furnished,  the  purpose 
for  which  it  is  required,  the  extent  to 
which  it  will  be  considered  in  the  evalua¬ 
tion  of  bids,  and  the  rules  which  will 
apply  if  a  bidder  fails  to  furnish  it  before 
bid  opening  •  •  • The  asterisked  note 
in  FPR  l-2.202-5(d)  (1)  lists  categories 
of  general  subjects  which  may  be  appro¬ 
priate  for  inclusion  in  the  Requirement 
for  Descriptive  Literature  clause.  A  mere 
repetition  of  these  subjects  in  the  clause 
is  not  sufficient  to  establish  a  common 
basis  for  evaluation  of  bids. 

(d)  An  invitation  for  bids  must  con¬ 
tain  sufficient  particularity  to  put  bidders 
on  notice  (1)  as  to  why  the  descriptive 
data  is  necessary,  and  (2)  as  to  how 
much  detail  the  bidder  must  furnish  In 
his  descriptive  data  for  his  bid  to  be  con¬ 
sidered  responsive. 

§  12—2.203—1  Mailing  or  delivery  to 
prospective  bidders. 

(a)  Copies  of  invitations  may  be  fur¬ 
nished  for  informational  purposes  to 
non-govemmental  organizations  such  as 
trade  associations  and  bidding  informa¬ 
tional  services,  provided  they  lend  some 
as.sistance  in  advertising  the  require¬ 
ments.  The  extent  to  which  supporting 
papers  (drawings,  specifications  and 
general  provisions)  are  furnished  will 
depend  on.  how  the  organizations  intend 
to  use  the  material.  If  they  merely  pre¬ 
pare  a  synopsis  of  bid  solicitatitms  for 
distribution  to  their  members  or  sub¬ 


scribers,  the  invitation  itself  should  suf¬ 
fice.  If,  however,  they  provide  a  reading 
room  service  (such  as  various  trade  as¬ 
sociations  do  for  ccmstruction  projects) , 
a  complete  set  of  all  papers  should  be 
furnished  witliout  cost. 

(b)  In  connection  with  invitations  for 
construction,  where  the  cost  of  repro¬ 
duction  and  distribution  of  plans  or 
drawings  is  a  substantial  cost  item,  the 
extent  of  distribution  of  bidding  papers 
may  be  controlled  by  charging  prosi>ec- 
tive  contractors  and  subcontractors  a 
fiat,  ncoi-refundable  deposit  fee.  This 
method  is  preferred  over  the  use  of  a  re¬ 
fundable  deposit  system.  When  the  plan 
fee  method  is  used,  arrangements  should 
be  made  for  plans  and  other  bidding 
papers  to  be  readily  available  for  free  in¬ 
spection  at  the  originating  procurement 
office  and  other  appropriate  procure¬ 
ment  offices,  trade  association  reading 
rooms,  and  similar  locations.  The  non- 
refundable  plan  fee  should  be  $5.00, 
$10.00,  or  $15.00  per  set,  or  more  as  may 
be  appropriate.  The  value  of  the  project 
and  the  cost  of  reproduction  and  distri¬ 
bution  of  the  plan  should  be  considered 
in  determining  the  fee  to  be  charged.  No 
additional  charge  should  be  made  for 
plans  which  are  revised  or  added  after 
the  invitation  is  issued,  or  for  additional 
plans  required  by  the  successful  bidder. 
Plan  fees  collect^  are  for  deposit  in  the 
“Miscellaneous  Receipts”  account. 

§  12—2.203—3  PuUirity  In  nrwopapora 
and  trade  journals. 

(a)  SecUon  3703  of  TlUe  44  of  the  U.S. 
Code  provides  that  “All  advertisements, 
notices,  prc^^osals  for  contracts,  and  all 
forms  of  advertising  required  by  law  for 
the  several  departments  of  the  Qovem- 
ment  may  be  paid  for  at  a  price  not  to 
exceed  the  ccHnmercial  rates  charged  to 
private  individuals,  with  the  usual  dis¬ 
counts.”  Sectiem  3701  of  the  same  title 
pr(>hiblts  advertising  in  any  newspaper 
published  and  printed  in  the  District  of 
Columbia  iuUess  the  supplies  or  labor  to 
be  secured  are  to  be  furnished  or  per¬ 
formed  in  the  District  of  Columbia  or  in 
the  adjoining  counties  in  Maryland  and 
Virginia. 

(b)  The  head  of  the  agency  may  au¬ 
thorize  the  publication  of  advertise¬ 
ments,  notices,  or  proposals  relating  to 
the  procurement  and  dly>osal  of  real  and 
personal  property  and  services.  This  au¬ 
thority  may  be  delegated,  but  without 
power  to  further  delegate,  to  subordinate 
officials. 

(c)  Standard  Forms  1143  and  1143a 
shall  be  used  to  place  orders  for  paid  ad¬ 
vertising. 

§  12—2.205—5  Relrasr  of  bidden  mail¬ 
ing  lists. 

When  it  is  necessary  to  dispatch  iden¬ 
tical  information  by  means  of  electrical 
transmission  to  proq}ective  bidders  or 
offerors,  the  electrically  transmitted 
message,  when  released  for  commtmica- 
tions  handling,  shall  be  marked  “Book 
Message — ^Transmit  a  Single  Address 
Message”  to  preclude  pro(q?ective  bidders 
or  offerors  from  knowing  the  names  of 
others  solicited. 


Subpart  12-2.4 — Opening  of  Bids  and 
Awrard  of Contract 

§  12-2.402-50  OaMified  bids. 

The  opening  of  classified  bids  shall  not 
be  accessible  to  the  general  public.  Such 
opening  may  be  witnessed  and  the  re¬ 
sults  record^  by  those  bidder  represen¬ 
tatives  who  have  been  previously  cleared 
from  a  security  standpoint  and  who 
represent  bidders  which  were  invited  to 
bid  on  the  procurement.  Bids  shall  be 
made  available  only  to  those  persems 
authoriz(^d  to  attend  the  opening  of  bids. 
The  procedures  set  forth  in  PPRl-2.402 
for  safeguarding  imclassified  bids  are 
also  applicable  to  classified  bids.  Classi¬ 
fied  bids  shall  be  stored  in  OSA-approved 
security  containers.  No  public  record 
shall  be  made  of  bids  or  bid  prices  re¬ 
ceived  on  classified  invitations  for  bids. 

§  12—2.407—8  Protests  against  award. 

When  a  protest  is  received  after  award 
of  contract,  the  contracting  officer  shall 
obtain  the  views  and  advice  of  legal 
counsel  and  the  head  of  the  procuring 
activity. 

§  12—2.408  liifuriiialion  to  bidders. 

Unsuccessful  bidders  shall  be  given  a 
written  notification  of  award.  It  shall 
contain  the  name  of  the  successful  con- 
tractor(s),  and  the  unit  price(8)  or  the. 
total  amount  of  the  contract,  whic^hever 
is  appropriate.  However,  when  numerous 
unit  prices  apply,  thereby  creating  an 
extensive  workloacl  in  furnishing  this  in¬ 
formation,  or  where  the  total  amount  of 
the  contract  would  not  be  meaningful, 
price  information  may  be  omitted.  In  the 
latter  instance,  the  location  where  the 
abstract  of  bids  is  available  for  inspec¬ 
tion  shall  be  stated. 

Subpart  12-2JS— Two-Step  Formal 
Advertising 

§  12-2.503-1  Slop  one. 

Although  the  (3overnment's  delivery  or 
performance  requirements  are  not  eval¬ 
uation  factors  under  Step  One,  informa¬ 
tion  about  those  requirements  may  be  of 
assistance  to  potential  bidders  in  deter¬ 
mining  whether  or  not  to  submit  a  tech¬ 
nical  proposal.  Accordingly,  a  request  for 
technical  proposals  may  (x>ntain  a  state¬ 
ment  Indicating  what  the  Oovemment’s 
probable  contract  delivery  or  perform¬ 
ance  requirements  will  be.  The  state¬ 
ment  shall  also  advise  that  such  Infor¬ 
mation  is  not  binding  on  the  Oovem- 
mmt  and  that  the  Oovemment’s  actual 
delivery  or  performance  requirements 
will  be  contained  In  the  Invitation  for  bid 
issued  under  Step  Two. 

§12—2.503—50'  Detcmiiiialion .  of  si/.e 

SUltUB. 

Where  a  two-step  pr(x;urement  is  set 
aside  for  small  business  firms,  the  con¬ 
trolling  point  in  time  for  determining  the 
size  status  of  a  concern  is,  as  prescribed 
in  FPR  1-1.703-1  (b),  the  date  of  award 
of  contract.  The  fact  that  the  size  status 
of  an  offeror  sutaiittlng  a  inx>posal  in 
good  faith  changed  from  a  “small”  to  a 
“large”  business  during  the  interval  be¬ 
tween  Step  One  and  St^  Two  is  not 
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sufficient  to  justify  an  exception  to  the 
rule  that  size  status  is  for  determination 
at  time  dT  award. 

PART  12-3— PROCUREMENT  BY 
NEGOTIATION 

Subpart  12-3.Z — CIrcumatancas  Parmitthic 
Negotiation 

Sec. 

13-3.200  S^'.ope  of  subpart. 

12- 3.201  National  emergency 

13- 8.202  Public  exigency. 

13-3.303  Purchases  not  In  excess  of  IIO.- 

000. 

12-3.204  Personal  and  professional  serv¬ 

ices. 

12-3.205  Services  of  educational  Institu¬ 

tions. 

12-3.206  Purchases  outside  the  United 

States. 

12-3.207  Medicine  or  medical  suppUes. 

12-3.208  Property  purchased  for  author¬ 

ized  resale. 

12-3.209  Subsistence  supplies. 

12-3.210  ImpracUcable  to  secure  compe¬ 

tition  by  formal  advertising. 
12-3.211  Experimental,  development,  or 

research  work. 

12- 3.212  Purchases  not  to  be  publicly 

disclosed. 

13- 3.213  Technical  equipment  requiring 

standardization  and  Inter¬ 
changeability  of  parts. 

12-3.214  Negotiation  after  advertising. 

12- 8 .216  Otherwise  authorized  by  law. 

13- 3.260  Technical  or  specialized  sup¬ 

plies  requiring  substantial 
initial  Investment  or  ex¬ 
tended  period  of  preparation 
for  manufacture. 

12-3  261  Purchases  In  the  Interest  of  na¬ 

tional  defense  or  industrial 
mobilization. 

12-3.252  Negotiation  of  construction 
contracts. 

Subpsrt  12-3.3 — Determinations,  Findings  and 
Authorities 

12-3.301  General. 

12-3.306-50  Format  for  D&F  for  authority 
to  negotiate  a  contract. 
12-3.305-61  Format  for  D&F  for  use  of  cost 
reimbursable  or  fixed-price 
Incentive  type  contracts. 

Subpart  12-3.4 — ^Types  of  Contracts 
12-3.408  Letter  contract. 

12-3.460  Delivery  orders. 

12-8.461  Letter  of  intent. 

Subpart  12-3.50 — Solicitation  of  Proposals 
Subpart  12-3.6 — Small  Purchases 

12- 3.603-2  Data  to  support  small  pur¬ 

chases. 

13- 3.650  Purchase  orders. 

13-3.660-1  “Minimum  billing’’  quotations. 
13-3.660-3  Unpriced  purchase  orders. 
13-3.660-8  Estimated  purchase  orders. 
12-3.660-6  List  of  vendors. 

12-3.660-6  Follow-up. 

12-3.660-7  Inspection  and  acceptance. 
12-3.651  Service  Contract  Act  of  1966. 
12-3.661-1  General. 

18-3.661-3  Purchase  order  transactions. 
18i-S.662  Fast  payment  procedures. 

18- 8.652-1  GeneraL 

19- 8.668-2  CXrndltions  f<Mr  use. 

18-3.663-3  Prepcuation  oi  orders. 

18-8368-4  Fast  payment  clause. 

18-3.663-6  Consignee  notification  of  non- 

-  receipt,  damage,  or  noncon¬ 
formance. 

18-8.368-3  Bespcmslblllty  for  collection  of 

debts. 


Subpart  12-3.7 — Negotiated  Overhead  Rates 

See. 

12- 3.700  Scope  of  aubpart. 

13- 8.703  AppllcabUlty. 

12-3.704  Contract  clauses. 

12-3  704-1  Contracts  with  concerns  other 

than  educational  Institu¬ 
tions. 

12-3  704  2  Contracts  with  educational  In¬ 
stitutions. 

12-3  704-50  Interim  payment  of  indirect 
costs. 

12-3.704-51  Audit  determination  (actual). 

Subpart  12-3.8 — Price  Negotlatiort  Policiee  and 
Techniques 

12  38«>l-2  Responsibility  of  contracting 
officers. 

12- 3  807-6  Refusal  to  provide  cost  or  pric¬ 

ing  data 

12  3  808-2  Factors  for  determining  fee  or 
profit. 

13- 3  809  Contract  audit  as  a  pricing  aid. 
Subpart  12-3.50— Solicitation  of  Proposals 

12  -3.5000  Sc<^  of  subpart. 

12-3.5001  Competition. 

12-3.5002  Preparation  of  request  for  pro¬ 
posals. 

12-3.5003  Receipt  and  safeguarding  of 
offers. 

12-3  5004  Solicitation  for  Informational 
or  planning  purposes. 

12-3  5005  Bidders  mailing  lists. 

12-3.5006  Pre-proposal  conferences. 

12-3.6006-1  General. 

12-3.6006-2  Procedure. 

12-3-5007  Amendment  of  request  for  pro¬ 
posals — prior  to  closing  date. 
12-3  6008  Treatment  of' procurraoient  in¬ 
formation. 

12-3  5006  1  Restrictions  on  disclosure  and 
use  of  data  in  proposals. 

12  3.6008  2  Disclosure  of  information  dur¬ 
ing  the  pre-award  or  pre-ac¬ 
ceptance  period. 

12-3  5006-J  Pre-award  notice  of  unaccept¬ 
able  offers. 

12-3.5iX)9  Notice  of  award  technique 

12-3.60-10  Protests  against  award. 

12-3.5011  Unsolicited  contract  proposals. 

Authoritt;  Sec.  205(c).  63  Stat.  389  ;  40 
use  486(c),  10  use.  2301-2314. 

Subpart  12-3.2 — Circumstanc«s 
Permitting  Negotiation 

§  12—3.200  Scope  of  sabpart. 

(a)  This  subpart  Ls  applicable  only  to 
the  Coast  Ouard. 

(b)  Procurements  by  the  Coast  Guard 
may  be  effected  by  negotiation  under  any 
one  of  the  seventeen  exceptions  ctm- 
tabled  in  10  U.S.C.  2304(a).  Except  as 
modified  in  this  subpart  12-3.2,  the  regu¬ 
lations  set  out  in  FPR  Subpart  1-3.2 
shall  apply  to  Coast  Guard  negotiated 
procurement. 

§12—3.201  National  emergenry. 

Section  2304(a>(l)  of  10  UJS.C.  shall 
be  cited  as  the  authority  fcR*  Coast  Guard 
procurement  under  this  section. 

§  12—3.202  Public  exigency. 

Section  2304(a>  (2)  of  10  U.S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procuremait  under  this  section. 

§  12—3.203  Purchases  not  in  exeeas  of 

$10,000. 

Section  2304(a>(3>  of  10  U.S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 


§  12—3.204  Pentonal  and  profeafional 
•ervicea. 

Section  2304(a)  (4)  of  10  U.S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.205  Servicett  of  educational  tn- 
HtitutionH. 

Section  2304(a>  (5)  of  10  U  S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12— .3.206  PurcliaMCA  out»ide  tlie  I'nited 
States. 

(a)  Authority.  Section  2304(a>(6i  of 
10  U.S.C.  shall  be  cited  as  the  authority 
for  Coast  Guard  procurement  under  this 
section  “for  property  or  services  to  be 
procured  and  used  outside  the  United 
States,  and  its  territories,  possessions 
and  Puerto  Rico." 

(b)  Application.  This  authority  shall 
be  used  only  for  the  procurement  of — 

(1)  Supplies  to  be  (i)  shipped  from, 
(ii)  delivered,  and  (ill)  used,  or 

(2)  Services  to  be  performed 

outside  of  the  United  States,  its  posses¬ 
sions  and  Puerto  Rico,  irrespective  of  the 
place  of  negotiation  or  execution  of  the 
ccmtract. 

§  12—3.207  Medicine*  or  nie<iical  sup¬ 
plies. 

Section  2304(a)  (7>  of  10  US.C.  shaU 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.208  Properly  purchased  for  au¬ 
thorized  resale. 

Section  2304(a)(8)  of  10  U.S.C.  shall 
be  cited  as  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.209  Subsistence  supplies. 

Section  2304(a>  (9)  of  10  U.S.C.  shall 
be  cited  as  authority  for  Coast  Guard 
procurement  imder  this  section. 

§  12—3.210  Impmcticjible  to  seeure 
competition  by  formal  advertising. 

Section  2304(a)  (10)  of  10  U.S.C.  shall 
be  cited  as  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.211  Experimental,  development, 
or  research  wOrk. 

(a)  Authority.  Section  2304(a)  (11)  of 
10  U.S.C.  shall  be  cited  as  authority  for 
Coast  Guard  procurement  under  this 
section. 

(b)  Limitations.  In  addition  to  the 
limitations  set  forth  bi  FPR  1-3.21  Kb), 
determinations  and  findings  for  c(m- 
tracts  negotiated  under  this  section  re¬ 
quiring  expenditures  of  not  more  than 
$100,000,  shall  be  made  by  the  Comptrol¬ 
ler,  Coast  Guard  Headquarters  (Cwn- 
mandant  (G-F) ) ;  those  in  excess  of 
$100,000  shall  be  made  by  the  Com¬ 
mandant  of  the  Coast  Guard. 

(c)  Reporting  requirement.  (1)  Re¬ 
ports  required  by  Section  2304(e) ,  of  10 
U.S.C.  to  be  made  to  the  CcHigr^  on 
May  19  and  Novfimber  19  of  each  year 
shall  be  made  by  Chief,  Procurement  Di- 
Tision  (Commandant  (O-FCP)),  to  the 
Department  of  Transportation,  Office  of 
Installations  and  Lo^Ucs,  TAD-60,  bf 
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Mftj  1  and  November  1  of  each  year  of 
the  purchases  and  contracts  made  under 
this  i  12-3^11  since  the  date  of  last  re¬ 
port. 

(2)  Reports  shall  c(Kitain  the  following 
informatkm; 

tl>  Name  of  contractor; 

(11)  Dollar  amount  of  ccMitract  (In¬ 
cluding  amendments) ;  and 

(ill)  Brief  description  of  the  work  re¬ 
quired  to  be  performed  under  the  con¬ 
tract  (when  necessary,  because  of  the 
national  security,  the  word  “CHasslfled’* 
may  be  used  In  lieu  of  the  description) . 

§  12—3.212  Purrhas^  not  to  bo  publicly 
disrloaod. 

(a)  Authority.  Section  2304(a)  (12)  of 
10  U.S.C.  shall  be  cited  as  the  authority 
for  Coast  Guard  procurement  under  this 
section. 

(b)  Limitations.  Determinations  and 
findings  for  negotiation  under  this  sec- 
tKm  shall  be  made  by  the  Commandant. 

§  12—3.213  Technical  equipment  re¬ 
quiring  atandardizalion  and  inter- 
j  changeability  of  parts. 

(a)  Authority.  Section  2304(a)  (13)  of 
10  UJ5.C.  shall  be  cited  as  authority  for 
Coast  Guard  procurement  under  this  sec¬ 
tion. 

(b)  Limitations.  Determinations  and 
findings  for  negotiation  imder  this  sec¬ 
tion  shall  be  made  by  the  Commandant. 

§  12—3.214  Negotiation  after  advertis* 

,  ing. 

(a)  Authority.  Section  2304(a)  (15)  of 
10  U.S.C.  shall  be  cited  as  authority  for 
CToast  Guard  procurement  tmder  this  sec¬ 
tion.  Determinations  and  findings  for  ne¬ 
gotiation  under  this  section  shall  be 
made  by  the  Cennmandant. 

(b)  Limitations.  (1)  In  addition  to  the 
limitations  Imposed  in  FPR  l-3.214(b). 
the  negotiated  price  must  be  less  than 
the  lowest  rejected  bid  of  any  responsible 
bidder,  as  determined  by  the  Command¬ 
ant. 

(2)  Determinations  and  findings  for 
negotiation  under  this  section  shall  be 
made  by  the  Commandant. 

S  12—3.215  Otherwise  authorized  by  law. 

(a)  ilufhorifv.  Section  2304(a)  (17)  of 
10  UB.C.  shall  be  cited  as  authority  for 
CToast  Guard  procurement  under  this  sec¬ 
tion. 

(b)  Application.  The  contract  shall  cite 
as  authority  to  negotiate,  in  addition  to 
10  UB.C.  2304(a)  (17),  the  applicable 
statute  or  United  States  Code  refoence. 

§  12—3.250  Technical  or  specialized 
supplies  requiring  substantial  initial 
i  investment  or  extended  period  of 
preparation  for  manufacture. 

(a)  Authority.  Pursuant  to  10  U.S.C. 
2304(a)  (14),  purchases  and  ccmtracts 
may  be  negotiated  if  “for  technical  or 
special  prtHterty  that  he  [the  Comman¬ 
dant]  determines  to  require  a  substan- 
ttel  initial  Investment  or  an  extended 
pertod  of  pr^Miration  for  manufacture 
and  for  whleh  he  detmmlnes  that  framal 
adverttetng  would  be  likely  to  result  in 
addlttoBal  eost  to  the  Government  by 
reastm  of  duplication  of  investment  or 


would  result  in  duidication  of  necessary 
prepanatlon  which  would  unduly  delay 
the  procurement  of  the  property .** 

(b)  Application.  The  authority  of  this 
section  may  be  used  tor  the  procurement 
of  technical  or  specialized  supplies;  for 
example,  aircraft,  radar,  guid^  missiles, 
rock^,  and  similar  items  of  equipment; 
major  components  of  any  of  the  fore¬ 
going.  and  any  supplies  of  a  technical  or 
specialized  nature  which  may  be  neces¬ 
sary  for  the  use  or  operation  of  any  of 
the  foregoing.  Such  procurement  gener¬ 
ally  involves: 

(1)  High  starting  costs  which  have 
already  been  paid  for  by  the  Govern¬ 
ment  or  by  the  supplier; 

(2)  Preliminary  engineering  and  de¬ 
velopment  work  that  would  not  be  useful 
to  or  useable  by  any  other  supplier; 

(3)  Elaborate  special  tooling  already 
acquired; 

(4)  Substantial  time  and  effort  al¬ 
ready  expended  in  developing  a  proto¬ 
type  or  initial  ];HX)duction  model;  and 

(5)  Important  design  changes  which 
will  continue  to  be  developed  by  the  sup¬ 
plier. 

The  authority  cited  in  this  section  will, 
in  general,  be  used  in  situations  where  it 
is  preferable  to  place  a  production  cem- 
tract  with  the  supplier  who  had  devel¬ 
oped  the  equipment,  and  thereby  either 
assure  to  the  Government  the  benefit  of 
the  techniques,  tooling,  and  equipment 
already  acquired  by  that  supplier  or 
avoid  imdue  delay  arising  from  a  new 
supplier  having  to  acquire  such  tech? 
niques,  tooling,  and  equiiunent.  This  ex¬ 
ertion  should  not  be  used  to  avoid  du¬ 
plication  of  private  investment  imless 
this  duplication  would  be  likely  to  result 
in  additional  cost  to  the  Government. 

(c)  Limitations.  The  authcM-lty  of  this 
section  requires  a  determination  and 
findings  by  the  Commandant  which 
states: 

(1)  The  supplies  are  of  a  te(dinical  or 
special  nature  requiring  a  substantial  in¬ 
vestment  or  an  extended  period  of  prep¬ 
aration  for  manufacture;  and 

(2)  Procurement  by  formal  advertis¬ 
ing  either — 

(i)  Would  be  likely  to  result  in  addi- 
ticmal  cost  to  the  Government  by  reason 
of  duplicati(m  of  investment;  or 

(11)  Would  result  in  duplication  of 
necessary  preparation  which  would  un¬ 
duly  delay  the  procurement. 

§  12—3.251  Purchases  in  the  interest  of 
national  defense. or  industrial  mo- 
hilization. 

(a)  Authority.  Pursuant  to  10  U.S.C. 
2304(a)  (16),  purchases  and  contracts 
may  be  negotiated  if  “he  [the  Comman¬ 
dant!  determines  that  (1)  it  is  in  the  in¬ 
terest  of  national  defense  to  have  a  plant, 
mine,  or  other  facility,  or  a  producer, 
manufacturer  ot  other  supplier,  avail¬ 
able  for  furnishing  property  or  services 
in  case  of  a  national  emergency;  or  (ii) 
the  interests  of  industrial  mobilization, 
in  the  case  of  such  an  emergency,  or  the 
interests  ot  national  defense  in  main¬ 
taining  active  engineering,  research,  and 
develtHHnent,  would  otherwise  be  sub¬ 
served.* 


(b)  Application.  The  authority  cited 
In  this  section  may  be  used  to  effectu¬ 
ate  such  plans  and  programs  as  may  be 
evolved  under  the  direction  of  the  Com¬ 
mandant  to  provide  incentives  to  manu¬ 
facturers  to  maintain  and  keep  active, 
engineering  and  design  staffs  and  manu¬ 
facturing  facilities  avaiUdde  for  maxi¬ 
mum  production.  The  fcdlowing  are  il¬ 
lustrative  of  circumstances  with  respect 
to  which  this  authority  may  be  used: 

(1)  When  procurement  by  negotiatiiMi 
is  necessary  to  keep  vital  facilities  or 
suppliers  in  business  or  to  make  them 
available  in  the  event  of  national  emer¬ 
gency. 

(2)  When  procurement  by  negotiation 
with  selected  suppliers  is  necessary  in 
order  to  train  them  in  the  furnishing  of 
critical  supplies  to  prevent  the  loss  of 
their  ability  and  emplojree  skills,  or  to 
maintain  active  engineering,  research, 
and  development  work. 

(3)  When  procurement  by  negotiation 
is  necessary  to  maintain  property  bal¬ 
anced  sources  of  supply  for  -meeting  the 
requirements  of  procurement  programs 
in  the  Interest  of  industrial  mobilization. 
(When  the  quantity  required  is  substan¬ 
tially  larger  than  the  quantity  which 
must  be  awarded  In  order  to  meet  the 
objectives  of  this  authority,  that  portion 
not  required  to  meet  such  objectives  will 
ordinarily  be  procured  by  formal  adver¬ 
tising  or  by  negotlatkm  under  another 
appitHirlate  negotiation  exception.) 

(c)  Limitations.  The  authority  cited 
in  this  section  shall  not  be  used  imless 
and  until  the  Commandant  has  deter¬ 
mined  that — 

(1)  It  is  in  the  interest  national  de¬ 
fense  to  have  a  particular  plant,  mine,  or 
other  facility  or  a  particular  producer, 
manufacturer,  or  other  supplier  avail¬ 
able  for  furnishing  supplies  or  services 
in  case  of  national  emergency  and  nego¬ 
tiation  is  necessary  to  that  end;  or 

(2)  The  Interests  of  Industrial  mobili¬ 
zation  in  the  ease  of  a  national  emer¬ 
gency  would  be  subserved  by  negotiation 
with  a  particular  supplier;  or 

(3)  The  interest  of  national  defense 
in  maintsiining  active  engineering,  re¬ 
search  and  development  would  be  sub¬ 
served  by  negotiation  with  a  particular 
supplier. 

(d)  Reporting  requirements.  Reports 
required  by  section  2304(e)  of  10  UB.C. 
to  be  made  to  the  Congress  on  May  19 
and  November  19  of  each  year  will  be 
made  by  the  Chief,  Procurement  Divi¬ 
sion  (Commandant  (G-PC7P) ) ,  by  May  1 
and  November  1  of  each  year  to  the  De¬ 
partment  of  Transpm’tation.  Director  of 
Installations  and  Logistics,  TAD-60,  of 
the  purchases  and  contracts  made  un¬ 
der  10  UJS.C.  2304(a)  (16)  since  the  date 
of  last  reporting. 

(1)  Rep<H^  shall  contain  the  follow¬ 
ing  information: 

(1)  Name  of  contractor. 

(ii)  Dollar  amount  of  contract  (in¬ 
cluding  amendments) . 

(hi)  Brltf  description  ot  the  wmrk  re¬ 
quired  to  be  performed  under  the  con¬ 
tract.  (When  necessary,  because  of  the 
national  security,  tlw  word  “eJaadfled* 
may  be  used  In  lieu  of  dtecripti(m.) 

(2)  Negative  repcsts  are  not  required. 
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3  12—5.252  Nofcoliation  of  ronttirurtion 
rontruclK  for  work  to  I>«  performed 
in  the  United  Slate*,  it*  po^se*<iions 
and  Puerto  Kieo. 

(a)  Authority.  Section  2304(a)  (1), 
(2),  (3).  (10),  (11).  (12),  or  (15)  of  10 
U.8.C.  shall  be  cited  as  authority  for 
Coast  Guard  procurement  under  this 
section.  The  appropriate  code  provision 
shall  be  cited  in  the  contract  as  author¬ 
ity  for  the  negotiation. 

(b)  Limitation.  Coast  Guard  con¬ 
tracts  to  be  performed  under  this  section 
may  not  be  negotiated  pursuant  to  10 
U  8.C.  2304(a)(6). 

Subpart  12-3.3 — Determinations. 

Findings,  and  Authorities 

§  I2-.3.301  Ururral. 

Tlie  determinations  and  ladings  re¬ 
quired  to  be  made  under  FPR  Part  1-3 
by  the  Coast  Guard  shall  cite  the  appro¬ 
priate  section  of  Chapter  137  of  'ntle 
10  of  United  States  Code.  Determina¬ 
tions  and  findings  of  all  other  Adminis¬ 
trations  shall  cite  the  appropriate  sec¬ 
tion  of  Title  41  of  United  States  Code. 

§  12—3.305—50  Furinat  for  D  &  F  fur 
authority  to  iirgotiatr  a  rontrart. 

Department  or  Transportation 
(Name  of  Administration) 
determination  and  findings 

Authority  to  negotiate  a  contract  under 


(Insert  authority) 

FINDINGS 

( i )  The  proposed  contract  provides  for  the 
procurement  of  (describe  here  the  nature 
and  scope  of  the  work  to  be  performed,  in¬ 
cluding  estimated  cost) . 

(3)  (In  this  and  any  subsequent  para¬ 
graphs,  set  forth  the  facts  and  circumstances 
that  clearly  and  convincingly  establish  that 
formal  advertising  would  not  be  feasible  and 
practicable  for  the  procurement.) 

DETERMINATION 

Upon  the  basis  of  these  findings,  I  hereby 
determine  that  the  proposed  contract  may  be 
negotiated  without  formal  advertising  pur¬ 
suant  to _ 

( Insert  authority) 

Dated :  _ 


§  12— 3.30S-.31  Format  for  D  &  F  for 
use  of  cost  reimbursable  or  fixed 
price  incentive  type  contracts. 
Department  of  Transportation 


DETERMINATION  AND  FINDINGS 

(Name  of  Administration) 
Determination  and  Findings 

Authority  to  use  a _ 

tract 


(Insert  type) 


con- 


FINDINGS 

(1)  The  proposed  contract  provides  for  the 

procurement  of _ at  an  estl- 

( brief  description  of  supplies  or  services) 
mated  cost  of  $ _ _ 

(2)  (In  this  and  any  subsequent  para- 
grcqihs  set  forth  the  facts  that  show  why  It  Is 
Impracticable  to  secure  supplies  or  services 
ot  the  kind  or  quality  required  without  the 
’jse  of  such  type  of  contract,  or  that  such 


method  of  contracting  Is  likely  to  be  less  cost¬ 
ly  than  other  methods.) 

DETERMINATION 

Upon  the  basis  of  these  findings,  I  hereby 
determine  that  It  Is  ImjNactloable  to  secure 
supplies  or  services  of  the  kind  or  quality  re¬ 
quired  without  the  use  of  (Insert  type  of  con¬ 
tract).  (Alternate:  •  •  •  l  hereby  determine 
that  the  use  of  (Insert  type  of  contract)  Is 
likely  to  be  less  costly  than  other  methods.) 

(When  a  cost-plus-a-fixed-fee  is  Involved, 
the  following  finding  Is  also  to  be  made:) 

Pursuant  to  (Insert  “41  U.S.C.  2M(b)''  or 
“10  U.S.C.  2306(d)”,  as  applicable),  I  hereby 
determine  that  the  estimated  cost  of  the  con¬ 
tract,  exclusive  of  the  fee.  Is  $ _ _ 

that  the  fee  In  the  amount  of  $ _ 

U _ percent  of  the  estimated  cost,  ex¬ 

clusive  of  fee,  and  that  the  fee  Is  within 
statutory  and  administrative  limitations. 

Dated;  . . . . . 


Subpart  12-3.4 — Types  of  Contracts 
§  12—3.108  I.A'ttcr  rontrart. 

(a»  Request  for  approval.  The  use  of 
letter  contracts  must  be  approved  in  ad¬ 
vance  on  a  case-by-case  basis  by  thi  head 
of  the  procuring  activity,  and  variations 
from  the  limitations  set  forth  in  (b)  be¬ 
low  must  be  approved  by  the  head  of 
the  procuring  activity.  The  request  for 
approval  must  state:  the  necessity  and 
advantage  to  the  Government  in  issuing 
the  letter  contract;  why  no  other  type  of 
contract  is  suitable;  name  and  address 
of  the  proposed  contractor;  duration  of 
propos^  letter  contract  in  number  of 
days  from  date  of  execution;  amoimt  of 
letter  contract  and  estimated  amount  of 
definitive  contract  showing  source  and 
citation  of  funds  with  statement  that 
funds  are  available;  the  estimated  deliv¬ 
ery  date  or  dates  and  the  proposed  type 
of  definitive  contract. 

(b)  Limitations.  In  addition  to  the  lim¬ 
itations  prescribed  in  FPR  l-3.408(c), 
the  following  apply  to,  and  shall  be  ex¬ 
pressly  stated  in,  each  letter  contract: 

(1)  The  period  of  effectiveness  for  the 
letter  contract.  Including  a  specific  date 
when  definitization  will  be  completed. 
This  date  shall  not  be  later  than  the  first 
to  (xicur  of  the  following: 

(1)  The  expiration  of  120  days  from 
the  date  of  the  letter  contract;  or 

(ii)  The  date  by  which  40  percent  of 
the  performance  of  the  work  will  be  com¬ 
plete. 

(2)  The  maximum  liability  of  the 
Government  stated  in  the  letter  contract 
shall  not  exceed  fifty  percent  of  the  total 
estimated  cost  of  the  procurement. 

Amendments  to  letter  contracts  to  ac¬ 
complish  new  procurement  are  subject 
to  the  same  limitations  as  new  letter 
contracts. 

(c)  Content.  In  addition  to  the  re¬ 
quirements  in  FPR  1-3.408 (d) ,  the  letter 
contract  shall  also: 

(1)  Incorporate,  by  reference  or  other¬ 
wise,  all  clauses  required  by  statute, 
FPR,  DOTPR,  and  optional  standard 
and  special  clauses  determined  to  be 
applicable. 

(2)  State  that  the  definitive  contract 
shall  contain  all  provisions  imder  para¬ 
graph  (c)(1)  of  this  paragraph. 

(3)  Contain  an  overall  price  celling  or 
a  maximum  ceiling  on  fee.  where  a 


quoted  price  has  been  received  and  it  is 
considered  appropriate  to  limit  the  Gov¬ 
ernment’s  ultimate  liability. 

§  12—3.450  Delivery  order*. 

(a)  Except  as  to  specialized  procure¬ 
ments  for  which  other  instructions  have 
been  issued,  delivery  orders  shall  be 
used  without  monetary  limitation  for  or¬ 
dering  supplies  and  services  (1)  under 
an  established  contract:  Provided,  The 
order  is  issued  in  accordance  with  the 
terms  and  conditions  of  the  contract 
and  the  order  refers  to  the  particular 
contract  involved,  (2)  from  another 
Government  agency  whether  or  not  a 
contract  number  has  been  assigned. 

(b)  When  the  delivery  order  is  issued 
to  another  Government  agency  and  the 
precise  extent  of  the  work  to  be  done  is 
not  known  at  time  of  issuance,  an  esti¬ 
mated  delivery  order  may  be  issued. 
Each  estimated  delivery  order  shall  con¬ 
tain  a  provision  reading  substantially 
as  follows: 

Notice. — ^PuQds  are  avaUable  In  the  esti¬ 
mated  amount  stated  below.  If  at  any  time 
the  amount  to  be  voucbered  under  this  or¬ 
der  Is  expected  to  exceed  the  estimated 
amount,  withhold  performance  and  Immedi¬ 
ately  notify  the  Contracting  Officer. 

§12—3.451  I/etters  of  intent. 

Letters  of  intent  shall  not' be  used. 

Subpart  12-3.6 — Small  Purchases 

§  12—3.603—2  Data  to  support  small 
purchases. 

DOT  Form  F  4230.1  titled  “Small  Pur¬ 
chase  Summary”  may  be  used  to  satisfy 
the  documentation  requirements  of  FTR 
1-3.603-2. 

§  12—3.650  Purchase  orders. 

§  12—3.650—1  “Minimum  billing**  quo¬ 
tations. 

Occasionally  an  item  can  be  obtained 
only  from  a  supplier  who  quotes  a  mini¬ 
mum  order  price  or  a  minimum  order 
quantity,  which  either  unreasonably  ex¬ 
ceeds  the  agency’s  needs  or  results  in  an 
unreasonable  price  for  the  quantity  re¬ 
quired.  If  practicable  before  placing  the 
order  the  requiring  activity  should  be 
informed  in  such  cases  of  all  facts  re¬ 
garding  the  quotation  and  consideration 
should  be  given  to  increasing  the  quan¬ 
tity,  consolidation  of  orders,  or  other  ap¬ 
propriate  action.  ’The  file  shall  be  docu¬ 
mented  to  show  the  final  action  taken  in 
such  cases. 

§  12—3.6.50—2  Unpriced  purchase  order*. 

(a)  General.  An  unpriced  purchase 
order  is  an  order  for  supplies  or  services 
the  price  of  which  is  not  firmly  estab¬ 
lished  at  the  time  of  issuance  of  the 
order.  8uch  orders  shall  contain  a  “Not 
To  Exceed”  provision.  ’The  contracting 
officer  shall  assure  that  supplier/  receiv¬ 
ing  unpriced  purchase  orders  are  care¬ 
fully  selected. 

(b)  Conditions  for  use.  An  impriced 
purchase  order  may  be  used  only  when 
all  of  the  following  conditions  are  pres¬ 
ent: 

(1)  ’The  purchase  will  not  exceed  $10.- 
000,  and  ^ 
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(2)  It  is  Impractical  to  obtain  prlclnc 
In  advance  of  Issuance  of  the  purchase 
order,  and 

(3)  The  procurement  Is  for  (1)  repairs 
to  equipment  requiring  disassembly  to 
determine  the  nature  and  extent  of  such 
repairs,  (11)  sole  source  material  for 
which  cost  cannot  be  readily  established, 
or  (ill)  supplies  or  services  where  prices 
are  known  to  be  competitive  but  exact 
prices  are  not  known. 

(c)  Procedures.  A  realistic  “Not  To  Ex¬ 
ceed"  limitation  shall  be  placed  on  the 
order  which  shall  be  stated  In  the  Notice 
to  Supplier  provision  in  the  blank  space 
provided.  This  amount  shall  be  obligated 
subject  to  adjustment  when  the  firm 
price  is  established.  Each  unpriced  pur¬ 
chase  order  shall  contain  the  following 
provision: 

Noxici:  TO  Supplier. — This  Is  a  firm  order 
If  the  total  price  does  not  exceed  the  amount 
of  9 _  If  the  amount  to  be  In¬ 

voiced  will  exceed  the  amount  stated  below, 
or  If  you  cannot  furnish  the  work  described 
In  exact  accordance  with  the  description  and 
delivery  schedule  set  forth  herein,  withhold 
performance  and  Immediately  notify  the 
OontracUng  Officer  giving  your  quoUtlon  or 
proposed  substitution  or  changes.  In  no  event 
wUl  the  total  amount  paid  under  this  order 
exceed  the  amount  stated  unless  and  until 
the  order  has  been  amended  In  writing  and 
signed  by  the  Contracting  Officer. 

The  contracting  ofiBcer  or  his  desig¬ 
nated  representative  shall  certify  that 
the  Invoiced  price  is  fair  and  reasonable 
and  process  the  invoice  for  pa3maent. 
Suitable  local  records  and  controls  of 
outstanding  unpriced  purchase  orders 
shall  be  maintained  to  assure  regular 
follow-up  with  suppliers  until  the  order 
is  firmly  priced.  These  records  should 
include  any  information  available  to  sup¬ 
port  the  fairness  and  reasonableness  of 
the  proposed  monetary  limitation.  If  the 
firm  price  exceeds  the  “not  to  exceed" 
price  and  the  contracting  officer  deter¬ 
mines,  nevertheless,  that  such  purchase 
be  made  from  the  supplier,  the  order 
shall  be  amended  accor(lingly:  Provided. 
That  In  no  event  may  the  amount  of  the 
order  exceed  $10,000.  If  the  firm  price 
does  not  exceed  the  “not  to  exceed”  price, 
the  order  should  not  be  amended  for  the 
sole  purpose  of  changing  the  estimated 
price  to  a  firm  price. 

S  12—3.650—3  Estimated  purchase 
orders. 

t  (a)  General.  An  estimated  purchase 
order  Is  an  order  of  $2,000  or  less  for  sup¬ 
plies  or  services  the  price  of  which  Is  not 
firmly  established  at  the  time  of  issuance 
oi  the  order  but  which,  unlike  the  un¬ 
priced  purchase  order,  provides  for  ap¬ 
proval  and  paimient  of  billed  prices  with¬ 
out  referral  to  .the  contracting  officer. 
Such  orders  may  be  Issued  when  it  is  not 
practical  to  obtain  a  firm  price  as  when, 
for  example,  the  need  is  urgent  or  the 
vendor  is  other  than  a  local  source  and 
the  administrative  cost  to  secure  a  firm 
offer  would  be  disproportionate  to  the 
value  of  the  order. 


(b)  Preparation  of  order.  The  word 
"estimated,”  the  total  price,  an<i  a 
provision  reading  aubstantially  as  fol¬ 
lows  shall  be  Included  on  the  order: 

Nones  TO  Suppuxa. — ^TbU  Is  a  firm  order 
If  the  snoount  to  be  Invoiced  does  not  ex¬ 
ceed  the  estimated  amount  stated  by  10%. 
In  such  cases,  submit  your  Invoice  to  the 
Paying  Office.  If  the  amount  to  be  Invoiced 
will  exceed  the  stated  limitations,  withhold 
performance  and  Immediately  notify  the 
ContracUng  Officer.  In  no  event  will  the  total 
amount  paid  under  this  order  exceed  the 
stated  amount  by  10  percent  unless  and  un¬ 
til  the  order  has  been  amended  In  writing 
and  signed  by  the  Contracting  Officer. 

§  12— 3.(i.>0— 4  I.ikI  of  vendors. 

Each  procurement  office  shall  estab- 
Ibh  such  lists  of  vendors  as  are  necessary 
for  recurring  requirements  to  assure  ac¬ 
cess  to  adequate  sources  of  supply.  Where 
the  number  of  firms  on  a  list  is  consid¬ 
ered  excessive,  the  list  may  be  reduced 
by  any  method  which  will  promote  com¬ 
petition  commensurate  with  the  dollar 
value  of  the  purchase  to  be  made.  If  a 
rotation  methcxl  Is  used,  the  vendors 
known  to  regularly  .submit  the  lowest 
price  shall  be  solicited. 

§  12—3.650—5  FolloH-up. 

Each  procurement  office  shall  estab¬ 
lish  and  maintain  a  simple  and  effective 
follow-up  system.  It  should  permit  max¬ 
imum  latitude  for  the  exercise  of  initia¬ 
tive  and  judgment  in  the  administration 
process  and  be  designed  to  assure  that, 
to  the  maximum  practicable  extent,  pur¬ 
chase  orders  are  completed  in  accord¬ 
ance  with  their  terms.  The  systwn  may 
use  copies  of  piurchase  orders,  one  or 
more  cards,  or  the  like. 

§  12—3.650—6  In!<|)o«'liuii  and  arri'pl- 
anrr. 

When  inspection  and  acceptance  are 
to  be  performed  at  destination,  advance 
copies  of  the  purchase  order  shall  be  fur¬ 
nished  to  conslgneels)  for  material  re¬ 
ceipt  purposes.  Receiving  reports  shall  be 
accennplished  immediately  upon  receipt 
and  acceptance  of  material  to  assure 
expeditious  payment  of  orders  and  to 
obtain  prompt  payment  discounts. 

§  12—3.651  Service  Conlract  Act  of  1965. 
§  12—3.651—1  General. 

The  Service  Contract  Act  of  1965  ap¬ 
plies,  with  certain  exceptions,  to  Fed¬ 
eral  contracts  whose  principal  purpose 
is  to  furnish  services  through  the  use 
of  service  employees.  Hie  Act  applies 
without  dollar  limitation,  but  different 
contract  clauses  are  required  depending 
upon  whether  the  contract  price  exceeds 
$2500  in  accordance  with  FPR  Subpart 
1-12.9. 

§  12—3.651—2  Purchase  order  transac¬ 
tion*. 

The  Act  applies  to  contracts  made 
through  use  of  purchase  order  forms  if 
such  contracts  have  as  their  principal 
purpose  the  furnishing  of  services 
through  the  use  of  service  employees  and 
if  such  contracts  are  not  otherwise  ex¬ 
empt  The  clause  prescribed  in  PTR 


1-12.904-2  shall  be  Included  in  purchase 
orders  subject  to  the  Act’s  coverage. 

§  12—3.652  Faat  payment  procedure*. 

§  12-3.652-1  General. 

The  procedure  is  designed  to  simplify 
the  handling  and  payment  of  small  pur¬ 
chases.  It  provides  for  payment  for  sup¬ 
plies  based  on  the  vendor’s  submission 
of  an  invoice  which  constitutes  a  repre¬ 
sentation  that  ordered  supplies  have 
been  delivered  in  accordance  with  the 
provisions  of  the  purchase  order.  The 
vendor  agrees,  by  acceptance  of  the 
order,  to  replace,  repair,  or  correct  sup¬ 
plies  not  received  by  the  consignee  at 
destination,  damaged  in  transit,  or  not 
conforming  to  the  order. 

§  12—3.652—2  Gondilioii*  fur  u-r. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  the  fast  payment 
procedure  should  be  used  to  the  maxi¬ 
mum  extent  practicable,  provided  its  use 
is  consistent  with  the  other  conditions 
of  the  procurement,  whm  all  of  the  con¬ 
ditions  set  forth  below  are  present: 

( 1 )  Each  order  does  not  exceed  $10,000 ; 

(2)  Title  to  the  supplies  will  vest  in 
the  Government  (1)  upon  delivery  to  a 
post  office  or  common  carrier  for  mail¬ 
ing  or  shipment  to  destination,  or  (ii) 
upon  receipt  by  the  Government  when 
the  shipment  is  by  means  other  than  post 
office  or  common  carrier; 

(3)  The  vendor  agrees  to  replace,  re¬ 
pair.  or  correct  supplies  not  received  at 
destination,  damag^  in  transit,  or  not 
conforming  to  the  order;  and 

(4)  The  supplies  will  be  shipped  trans¬ 
portation  or  postage  prepaid.  Therefore, 
no  Government  Bill  of  Lading  (GBL) 
will  ever  be  issued. 

(b)  Use  of  the  fast  payment  procedure 
would  not  be  indicate,  for  example,  in 
small  purchases  by  offices,  vessels,  air 
stations,  bases,  and  other  locations  when 
material  being  purchased  is  destined  for 
use  at  such  activities  and  contract  ad¬ 
ministration  will  be  performed  by  the 
procurement  office  of  such  activities. 

§  12—3.652—3  Preparation  of  order*. 

(a)  Orders  shall  be  Issued  on  the  ap¬ 
propriate  purchase  order  form  except 
that  calls  against  blanket  purchase 
agreements  shall  be  issued  in  accordance 
with  Administration  procedures.  Orders 
may  be  either  priced  or  impriced. 

(b)  Special  data  to  be  included  in  pur¬ 
chase  orders  or  in  blanket  purchase 
agreements  using  fast  payment  proce¬ 
dures  are: 

(DA  requiremwit  for  the  supplies  to 
be  shipped  transportation  or  postage 
prepaid;  and 

(2)  A  reqtiirement  that  Invoices  be 
submitted  directly  to  the  paying  office 
designated  in  the  order,  or  in  the  case  of 
unpriced  purchased  orders,  to  the  con¬ 
tracting  officer. 

§  12— 3.652*-4  Fast  pay  luenl  clause. 

The  clause  set  forth  in  1 12-7.104-60 
shall  be  Included  in  all  fast  payment  or¬ 
ders. 
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S  12-3.652-5  Cotulgnee  noUficatkm  of 
nonrcreipt,  damagr,  or  nonconform- 
ancc. 

The  coxisignee  shell  be  Instructed  to 
notify  the  procurement  office  within  30 
days  sdter  the  specified  date  of  delivery 
in  the  purchase  order,  of  supplies  not 
received  or  damaged  In  transit,  or  not 
conforming  to  purchase  description. 

§  12—3.652—6  Reaponaibility  for  roller, 
lion  of  debt*. 

The  Contracting  Officer  shall  be  pri¬ 
marily  responsible  for  coUecUng  debts 
resulting  from  failures  of  contractors  to 
properly  replace,  repair,  or  correct  sup¬ 
plies  lost,  damaged,  or  not  conforming  to 
purchase  requirements. 

Subpart  12-^.7 — Negotiated  Overhead 
Rates 

§  12—3.700  Scope  of  aubpart. 

Hiis  subpart  sets  forth  policy  and  pro¬ 
cedures  governing  the  negotiation  of 
overhead  rates  for  use  in  cost-reimburse¬ 
ment  type  contracts. 

§  12—3.703  Apidicability. 

Negotiated  final  overtiead  rates  are  au¬ 
thorized  for  use  primarily  in  cost-reim¬ 
bursement  type  contracts  for  research 
and  devel(H>ment  with  commercial  orga¬ 
nizations  and  nonprofit  or  educational 
Institutions.  They  may  also  be  used  in 
other  cost-reimbursement  type  con¬ 
tracts.  after  a  determination  is  made  by 
the  contracting  officer  that  their  use  is 
advantageous  to  the  Government.  Where 
it  is  not  apparent  that  any  one  of  the 
major  purposes  enumerated  in  FPR  1-3.- 
702  results  or  will  result  by  the  use  of 
negotiated  final  overhead  rates,  the  con¬ 
tracting  officer  will  provide  for  settle¬ 
ment  of  overhead  by  audit  determina¬ 
tion. 

§  12—3.704  Contract  clause*. 

§  12-3.704-1  Contracts  with  concerns 
other  tlian  educational  institutions. 

When  the  “Negotiated  Overhead 
Rates”  clause  set  forth  in  FPRl-3.104-1 
is  included  in  the  contract,  the  appropri¬ 
ate  “Indirect  Cost”  clause  cited  in 
DOTPR  12-3.704-50  shaU  also  be  in¬ 
cluded  in  the  contract.  When  the  con¬ 
tract  is  a  cost-plus-incentive-fee  type, 
delete  “Allowable  Cost,  Fixed  Fee,  and 
Payment”  from  paragraph  (a)  of  the 
clause  in  FPR  1-3.704-1  and  substitute 
“Allocable  Cost,  Incentive  Fee.  and  Pay¬ 
ment.” 

§  12—3.704—2  Conirarls  with  cdticallon- 
al  institutions. 

When  either  the  “Postdetermined”  or 
“Predetermined”  negotiated  overhead 
rates  clauses  in  FPR  1-3.704-2  is  included 
in  the  contract,  the  approprisite  “Indirect 
Costs”  clause  cited  in  DOTPR  12-3.704- 
50  shall  also  be  included  in  the  contract. 

§  12—3.704—50  Interim  parnient  of  in¬ 
direct  costs. 

(a)  When  the  contract  includes  a 
“Negotiated  Overhead  Rate”  clause  as 
set  forth  in  FPR  1-3.704-1  or  1-3.704-3, 
one  of  the  clauses  set  forth  in  DOTPR 
12-7.23-960  (whkdtever  is  consistmt  with 


the  contractor’s  normal  method  of  In¬ 
terim  and  final  overhead  rdmburae- 
ment)  shall  be  Inserted  in  the  contract 
schedule. 

(b)  Prior  to  establishing  or  revising 
the  negotiated  provisionEil  rates,  the 
contracting  ofBcer  should  request  the 
contractor  to  submit  for  review  his  pro¬ 
posed  overhead  rates  with  supporting 
cost  data,  with  a  copy  to  the  cognizant 
audit  activity. 

(c)  Provisional  overhead  rates  may  be 
revised  after  the  contracting  officer  has 
received  advice  that  the  Department  of 
Defense  or  other  Government'  office 
sponsoring  overhead  negotiations  with 
the  contractor  has  negotiated  accept¬ 
able  overhead  rates. 

§  12— 3.704— .51  Audit  drtrrininat  ion 
(arlnal). 

Where  it  is  not  apparent  that  any 
of  the  major  purposes  enumerated  in 
FPR  1-3.702  results  or  will  result  by 
the  use  of  negotiated  final  overhead 
rates,  the  contracting  officer  will  provide 
for  settlement  of  ovahead  by  audit  de¬ 
termination.  In  these  cases  the  clause  set 
forth  in  12-7.203-951  diall  be  used  in 
lieu  of  the  “Negotiated  Overhead  Rate” 
clause  prescribed  in  FPR  1-3.704-1  or 
l-3.704_2. 

Subpart  12-3.8 — Price  Negotiation 
Policies  and  Techniques 

§  12—3.801—2  RmponsibHity  of  con¬ 
tracting  officers. 

In  the  event  a  contractor  insists  on  a 
price  or  demands  a  ixnfit  or  fee  which 
the  contracting  officer  considers  unrea¬ 
sonable,  and  if  the  contracting  officer  is 
unable  to  obtain  a  satisfactory  solution 
after  exhausting  the  courses  of  action 
set  forth  in  FPR  1-3.801-2 (c),  the  mat¬ 
ter  shall  be  referred  for  resolution  to  the 
head  of  the  procuring  activity  with  a 
statement  of  facts  and  the  contracting 
officer’s  recommendations. 

§  12—3.807—6  Refusal  to  provide  cost  or 
pricing  data. 

In  addition  to  the  data  required  by 
FTR  1-3.807-6,  a  referral  to  higher  au¬ 
thority  should  indicate  the  impact  on  the 
affected  procurement  program  if  an 
award  is  not  made  to  the  refusing  offer¬ 
or.  and  include  a  recommended  course 
of  aetkm. 

§  12—3.808—2  Factors  for  determining 
fee  or  profit. 

In  determining  the  fee  or  profit,  con¬ 
sideration  must  be  given  to  the  tax  pos¬ 
ture  of  the  organization.  A  fair  and  rea¬ 
sonable  fee  to  a  non-profit  or  imt-for- 
prerfit  organization,  with  tax  exemptions 
would  be  considerably  low»  than  a  fee 
to  a  commercial  enterprise  with  no  tax 
exempt  status. 

§  12—3.809  Contract  audit  as  a  pricing 
aid. 

(a)  In  establishing  the  due  date  for 
receipt  of  the  auditor’s  report,  the  mini¬ 
mum  time  which  wUl  be  allowed  by  DOT 
contracting  officers  shall  normally  be  30 
days.  Elxceptkms  to  this  30  day  minimum 
period  may  be  made  only  when  program 
considerations  require  a  shorter  time. 


Urgency  caused  by  end  of  year  funding 
considerations  arill  not  be  a  Justification 
for  requiring  a  shorter  period  for  ad¬ 
visory  audit  review. 

(b)  When  DCAA  is  assigned  post¬ 
award  audit  responsibility  under  co^  re¬ 
imbursable  contracts,  the  ccrntractm* 
shall  be  instructed  to  forward  the  first 
and  final  vouchers  to  the  cognizant  audi¬ 
tor  for  audit  review.  'The  cognizant 
DCAA  auditor  shall  also  be  furnished  a 
paid  copy  of  each  voucher  furnished  tm- 
der  the  contract  by  the  paying  office. 

§  12—3.811  Record  of  negotimion*. 

’The  requirement  in  FPR  1-3.81 1(a) 
shall  be  satisfied  by  the  preparation  ctf  a 
memorandum  which  summarizes  the  key 
procurement  decisions  and  the  principal 
elements  of  the  negotiations.  The  format 
below  shall  be  followed  to  the  extent  ap¬ 
propriate: 

(a)  Introduction.  (1)  Describe  the 
products  or  services  to  be  purchased. 

(2)  Specify  the  type  and  amount  of 
proposed  contract. 

(b)  Background.  (1)  Identify  the  req¬ 
uisitioning  office  and  the  individual  re- 
spcmsible  for  requirement 

(2)  Show  the  procurement  request 
number  and  its  total  estimated  cost. 

<c)  Solicitation  of  propoteds.  (1)  Iden¬ 
tify  the  RFP  by  number  and  date. 

(2)  Show  number  of  sources  solicited, 
including  requests  received  restilUng 
frmn  the  syniHMis. 

(3)  Referaice  any  pre-bid  ccmference 
held. 

(4)  Indicate  date  proposals  were  due. 

(5)  Furnish  explanation  for  opening 
date  of  less  than  jo  days. 

(d)  Proposals.  (1)  Indicate  the  niun- 
ber  of  proposals  received. 

(2)  Identify  offerors  and  the  amounts 
of  their  price  proposals. 

(e)  Technical  evaluation  of  proposals. 
(1)  Identify  the  memorandum  received 
from  the  technical  evaluation 

(2)  List  the  firms  whose  proposals 
were  considered  technically  acc^table 
and  their  ratings. 

(3)  Identify  those  firms  considered  to 
be  within  a  competitive  range. 

(f)  Negotiations.  (1)  In  additiem  to 
the  applicable  information  described  in 
FPR  1-3.811,  this  section  of  the  memo¬ 
randum  should  also: 

(i)  Summarize  any  pre-negotiation 
conference,  including  the  primary  objec¬ 
tives  in  the  areas  of  price  and  technical 
and  legal  considerations. 

(ii)  Describe  any  special  contract  pro¬ 
visions  negotiated.  Provide  an  explana¬ 
tion  if  the  delivery  schedule  or  period  for 
performance  n^otiated  differs  from  that 
in  the  RFP.  State  the  reasons  for  any 
substantive  differences  between  the  RFP 
and  the  contract  proposed  for  award. 

(iii)  Describe  any  consideration  given 
to  the  use  of  an  incentive  type  contract 
and,  when  used,  the  details  the  incen¬ 
tive  provisions. 

(iv)  Explain  why  the  final  negotiated 
price  is  fair  and  reasonaUe.  Include  a 
stat«u^t  of  receipt  of  the  certificate  of 
current  cost  or  pricing  data.  Refermce 
the  prospective  contraefa^s  confirma¬ 
tion  of  the  negotiated  price,  terms,  and 
conditions  of  the  contract. 
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»g)  Other  information.  Provide  de¬ 
tails,  if  the  procui-ement  involves  proce¬ 
dural  or  contractual  innovations,  pro¬ 
tests  by  unsuccessful  proponents,  GAO 
or  CcMigressional  inquiries,  or  any  other 
special  circumstances  whidi  would  be  of 
interest  to  approving  authority. 

(h)  Recommendations.  Include  a  ixks- 
Itive  recommendation  for  award. 

Subpart  12-3.50— Solicitation  of 
Proposals 

§  1 2—3.5000  Scope  of  subpart. 

This  subpert  ai:H>lle6  to  all  negotiated 
procurement  except  small  purchases. 

§  12—3.5001  Conipelilion. 

Competitive  pr(^x>sals  shall  be  solicited 
from  the  maximum  practicable  number 
of  qualified  and  eligible  sui>pliers. 

§  12—3.5002  Pri'paration  of  request  for 
proposals. 

(a)  Generally,  requests  for  proposals 
shall  be  in  writing.  However,  in  ai^ro- 
prlate  cases,  such  as  the  procurement 
of  perishable  subsistence,  proposals  may 
be  solicited  orally.  When  the  request  is  to 
be  in  writing,  the  following  forms  shall 
be  used; 

(1)  For  negotiated  construction  con¬ 
tracts.  the  standard  forms  in  FPR 
1-16.401. 

(2)  For  other  than  construction. 
Standard  FM-m  33  (Solicitatitm,  Offer, 
and  Award)  and  Standard  Form  33A 
(Solicitation  Instructions  and  Condi¬ 
tions). 

(b)  Requests  for  proposals  shall  in¬ 
dicate  the  type  of  contract  contemplated 
by  the  Government.  When  technical  pro¬ 
posals  are  required,  requests  for  pro¬ 
posals  shall  indicate  the  factors  on  which 
the  Government  will  evaluate  the  pro¬ 
posals  and  list  th«n  in  their  relative 
order  of  Importance.  Any  other  factors, 
excluding  price,  which  will  be  given  {para¬ 
mount  ccmsideration  in  making  an  award 
shall  also  be  indicated. 

(c)  The  guidelines  established  In 
DOTPR  12-2.202-1  for  minimum  bid¬ 
ding  times  are  applicable  to  requests  for 
proposals. 

§  12—3.5003  Receipt  and  safeguarding 
of  offers. 

The  instructions  for  the  receipt  and 
safeguarding  of  bids  in  FPR  1-2.401  shall 
also  aiHPly  to  the  receipt  and  safeguard¬ 
ing  of  proposals. 

§  12—3.5004  Solicitation  for  informa¬ 
tional  or  planning  purpoKCK. 

See  FPR  1-1.314. 

§  1 2—3.5005  Bidders  mailing  lists. 

Bidders  mailing  lists  for  negotiated 
procurements  shall  be  established,  main¬ 
tained,  and  utilized  in  accordance  with 
FPR  1-2.205  and  DOTPR  12-2.205-5. 

§  12—3.5006  Pre-proposal  conferences. 

§  12-3.5006-1  General. 

(a)  The  pre-proposal  conference  is  a 
procedure  which  may  be  used,  generally 
in  ctxnplex  negotiated  procurement,  as  a 
means  of  briefing  prospective  oBerors 


after  a  solicitation  has  been  Issued  but 
before  offers  or  proposals  are  prepared. 

(b)  Such  a  conference  permits  the 
Government  to  explain  or  clarify  com¬ 
plicated  speclflcatlmis  and  reqtiirements 
to  Interested  firms.  It  may  also  be  used 
to  provide  an  (H^portunlty  tor  Interested 
firms  to  examine  a  model  of  the  equip¬ 
ment  being  procured,  where  for  reasons 
such  as  security  or  limited  quantities, 
such  model  can  only  be  shown  at  a  .‘spe¬ 
cific  time  and  location. 

§  12-3.5006-2  Procedure. 

(a)  Where  it  is  determined  to  be  in 
the  best  interests  of  the  Government  to 
hold  a  pre-proposal  conference,  the  con¬ 
tracting  o£Bcer  shall  make  the  necessary 
arrangements  and  notify  all  those  to 
whom  solicitations  have  been  issued  as  to 
the  time,  place,  and  g^eral  nature  of 
the  proposed  conference.  If  time  permits, 
prospective  offerors  should  be  asked  to 
submit,  in  advance,  any  questions  they 
may  have. 

(b)  The  pre-proposal  conference  shall 
be  conduct^  by  the  contracting  officer 
or  his  representative,  with  participation 
by  technical  and  legal  personnel  as 
appropriate. 

(c)  All  praspective  offerors  shall  be 
furnished  Identical  information  in  con¬ 
nection  with  the  proposed  procurement. 
All  conferees  shall  be  advised  that  re¬ 
marks  and  explanations  at  the  confer¬ 
ence  shall  not  qualify  the  terms  of  the 
solicitation  and  specifications  unless  the 
solicitation  is  amended  in  writing.  A 
summary  shall  be  made  of  the  conference 
and  copies  furnished  prospective  offerors. 

§  12— 3..5007  .4niendmont  of  request  for 
prop«>salv— prior  to  closing  date. 

(a)  If  after  issuance  of  a  request  for 
proposals,  but  before  the  closing  date 
of  its  receipt,  it  becomes  necessary  to 
make  changes  in  quantity,  specifleatitms, 
delivery  schedules,  or  closing  dates,  or 
to  correct  a  defect  or  ambiguity,  such 
change  shall  be  accomplished  by  issuance 
of  an  amendment  to  the  request,  whether 
or  not  a  preproposal  conference  is  held. 
SF-30  shall  be  used  for  amending  re¬ 
quests  for  proposals. 

(b)  When  it  is  considered  necessary  to 
issue  an  amendment  to  a  request  for 
proposals,  the  period  of  time  remaining 
before  closing  and  the  need  for  extending 
this  period  by  postponing  the  time  set 
for  closing  must  be  considered.  Where 
only  a  short  time  remains  before  the  time 
set  for  closing,  consideration  should  be 
given  to  notifying  offerors  of  an  «cten- 
sion  of  time  by  telegram  or  telephone. 
Such  notification  should  be  confirmed  in 
the  amendment. 

(c)  Any  information  given  to  a  pro¬ 
spective  offeror  concerning  a  request  for 
proposals  shall  be  furnished  promptly  to 
all  other  prospective  offerors  as  an 
amendment  to  the  request  if  the  lack  of 
such  information  would  be  prejudicial 
to  iminformed  offerors.  No  award  shall 
be  made  on  request  for  proposals  imless 
such  amendment  thereto  has  been  issued 
in  sufficient  time  to  permit  prospective 
offerors  to  consider  such  Informaticm  In 
sutaiitting  or  modifying  their  proposals. 


§  12— Tr4'aliii('iil  uf  prtM'iimix-tit 
inrormnliun. 

§  12—3.5008—1  KeMtrictiuiis  on  diM'lusurr 
and  use  uf  data  in  propoanla. 

<  a )  Requests  for  proposals  may  require 
tlie  offeror  to  submit  data  with  his  pro¬ 
posal  which  may  include  a  design  or 
plan  for  accomplishing  the  objectives 
of  the  procurement.  Such  data  may  in¬ 
clude  Information  which  the  offeror  does 
not  want  disclosed  to  the  public  or  used 
by  the  Government  for  any  purpo.‘;e 
otlier  than  evaluation  of  the  propasals 

<b)  Contracting  officers  and  other 
Government  personnel  shall  not  refuse  to 
consider  any  proposal  merely  because  it 
or  the  data  submitted  with  it  is  so  mark¬ 
ed  with  a  restrictive  legend.  Those  por¬ 
tions  of  the  proposal  and  data  which  are 
so  marked  (except  for  information  which 
is  also  obtained  from  another  source 
without  restriction)  shall  be  used  only 
to  evaliiate  the  proposal  and  shall  not 
be  disclosed  outside  the  Government 
without  the  written  permission  of  the 
offeror.  If  it  is  desired  to  duplicate,  use. 
or  disclose  the  data  of  the  offeror  to 
whom  the  contract  is  to  be  awarded,  for 
purposes  other  than  to  evaluate  the  pro¬ 
posal,  the  contract  should  so  provide. 

§  12—3.5008—2  Disrlooure  of  infonmi- 
tion  during  the  pre-award  or  pre- 
aeceptanre  period. 

(a)  General.  See  FPR  l-3.805-l<b)  for 
restrictions  regarding  the  disclosure  of 
information. 

(b)  Equal  consideration  and  informa¬ 
tion  to  all  prospective  contractors.  Dur¬ 
ing  the  interval  between  mailing  of  re¬ 
quests  for  proposals  and  the  making  of 
awards,  discussion  of  the  prociu*ement 
with  .  prospective  contractors  and  the 
transmission  of  technical  or  other  infor¬ 
mation  shall  be  conducted  only  by  or 
with  the  knowledge  of  the  contracting 
officer;  exc^t  that  necessary  technical 
or  other  information  during  such  period 
may  be  transmitted  to  prospective  con¬ 
tractors  by  other  personnel  via  contract¬ 
ing  personnel,  at  meetings  arranged  by 
contracting  personnel,  or  by  official  cor¬ 
respondence  fnwn  the  contracting  officer 
to  the  originating  activity  or  technical 
office  seeking  clarification  of  the  matter 
in  question.  In  the  conduct  of  necessary 
discussion  of  a  request  for  proposals 
with  suppliers,  no  personnel  shall  furnish 
any  information  to  a  supplier  which  may 
afford  him  any  advant^e  over  others. 
However,  general  Information  which 
would  not  be  prejudicial  to  others  may 
be  furnished  upon  request,  e.g.,  explana¬ 
tions  of  a  particular  contract  clause  or 
a  particular  condition  of  the  schedule 
Wljen  necessary  to  clarify  ambiguities, 
or  correct  mistakes  or  omissions  an  ap¬ 
propriate  amendment  to  the  solicitation 
shall  be  Issued. 

§  12—3.5008—3  Pre-award  iioiice  «>f  iiii- 
arceptable  offera. 

In  any  procurement  in  excess  of 
$10,000  in  which  It  appears  that  the  pe¬ 
riod  of  evaluation  of  proposals  is  likely 
to  exceed  60  days  or  in  which  a  limited 
number  of  suppliers  have  been  selected 
for  additional  negotiation,  the  contract- 
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ing  officer,  upon  determlnntbm  that  a 
proposal  la  vinaccwptaWa  shall  provide 
prompt  notice  of  that  fact  to  the  source 
submitting  the  proposal.  Such  notice 
need  not  be  given  where  the  proposed 
contract  Is  to  be  awarded  within  a  few 
days  and  notice  pursuant  to  FPR  1-3.103 
would  suffice.  In  addition  to  stating  that 
the  proposal  has  been  determined  to  be 
unacceptable,  notice  to  the  offeror  shall 
advise  that,  since  further  negotiation 
with  him  concerning  this  procurement 
is  not  contemplated,  a  revision  of  his 
proposal  will  not  be  considered.  If  the 
firm  requests  a  debriefing,  this  shall  be 
provided  at  the  earliest  feasible  time  af¬ 
ter  the  request,  but  not  prior  to  award  of 
the  contract. 

§  12—3.5009  Nolirr  of  award  trriiniqiio. 

When  time  is  of  the  essence,  the  notice 
of  award  technique  may  be  used  as  an 
acceptance  of  a  proposal.  To  assure  that 
the  notice  of  award  will  c<mstitute  a 
valid  acceptance  of  the  offeror’s  propo¬ 
sal.  the  contracting  officer  will  Insure 
that  the  proposal  fully  embodies  the 
terms  of  the  agreement  between  the 
parties.  If  the  proposal  Is  changed,  for 
any  reason,  the  contractor  must  set  forth 
his  uiulerstandlng  of  any  modifications 
or  additions  in  a  letter  to  the  contracting 
officer.  The  notice  of  award  shall  refer¬ 
ence  the  contractor’s  proposal  and  any 
other  document  modifying  the  proposal. 
The  following  is  a  sample  notice  of 
award: 

Notice  or  Awabo 

OenUemen;  Th®  United  States  of  Amer¬ 
ica.  acting  througb  the  undersigned  con¬ 
tracting  ofllcer,  hereby  accepts  your  proposal 

No. _ _  dated _ ,  as  modified  by 

your  letter(s)  of  _ _  to  furnish 

(supplies,  services,  work)  In  accxnxlance  with 

RFP  No. _ dated _ ,  for  a  total 

price  of  $ - -  This  notice  of  award  con¬ 

stitutes  a  binding  contract  obligation  from 
time  of  mailing.  All  delivery  dates  wUl  be 
computed  from  the  date  ot  this  iK>tlce  un¬ 
less  otherwise  provided. 

A  document  formalizing  this  contract  will 
be  sent  to  you  for  signature  as  soon  as  pos¬ 
sible.  This  formal  contract  will  be  dated  and 
numbered  as  above. 

You  are  directed  to  proceed  with  the  per¬ 
formance  of  this  contract  In  accordance  with 
the  terms  of  your  proposal  and  this  accept¬ 
ance.  t 

Sincerely, 

(Written  Signature) 

(Typed  Name) 

Ck>ntractlng  Officer  _ 

(on  copies  only)  (Date) 

Funds  Citation: _ 

Negotiation  Authority: _ 

S  12-3.5010  Protests  against  award. 

Protests  against  awards  of  negotiated 
procurements  shall  be  processed  in  the 
same  manner  as  prescribed  in  FPR  1-2.- 
407.8. 

S  12—3.5011  Unsolicited  eontract  pro- 
poeala. 

Department  Order  4200.4  (set  forth  in 
OOTPR  Part  80)  establishes  the  ixdlclea 
and  procedures  for  processing  nnsoU- 
clted  contract  proposala 


PART  12-4--SPEC1AL  TYPES  AND 
METHODS  OF  PROCUREMENT 

Subpart  12-4.10 — ArcMtect€ngliieer  Services 
Sec. 

13-4.1002  Oefinltioiu. 

13-4.1003  Public  announcements. 

12-4.1004  Selection. 

12-4.1004-1  Establishment  of  Architect- 
Engineer  Evaluation  Boards. 
12-4.1004-2  Functions  of  the  Evaluation 
Board. 

12-4.1004-3  Evaluation  criteria. 

12- 4.1004-4  Action  by  the  agency  head  or 

his  authorized  representative. 

13- 4.1004-5  Procedure#  for  procurements  es¬ 

timated  not  to  exceed  $10,000. 
12-4.1005  Negotiation  procedures. 
12-4.1006-1  General. 

12-4.1050  Release  of  Information. 

12-4.1051  Clauses  for  architect-engineer 
contracts. 

12  4.1052  Debriefing  unsuccessful  Inter¬ 
viewed  firms. 

Subpart  12-4.50 — Utilization  and  Disposal  of 
Parsonal  Property  Pursuant  to  Exchanga/Sala 
Authority 

12-4.5001  General. 

Subpart  12-4.51 — Procurement  of  Tax-Free 
SpIrHs 

12-4.5100  Scope  of  subpart. 

1 2-4 .6101  Delegation  of  authorl  ty . 

12-4.6102  Procedure. 

Authoritt:  Sec.  205(c),  63  Stat.  389;  40 
u  s  e.  486(0,  10  UB.C.  2301-2314. 

Subpart  12-4.10-“Architect-Engln6ar 
Services 

§  12—4.1002  Definitions. 

(a)  [Reserved! 

(b)  “Agency  Head”  refers  to  those 
DOT  officials  designated  in  DO'TPR  12- 
1.204. 

(c)  [Reserved! 

(d)  “head  of  the  Procuring  Activity” 
refers  to  those  DOT  officials  designated 
in  DOPR  12-1.208. 

(e)  “Fee” — ’The  compensation  (con¬ 
tract  price)  for  professional ‘Services  paid 
to  Oie  A-E. 

§  12— 4.10('!^  Public  aniMHinccments. 

*17)0  time  allowed  for  A-E  firms  to  re¬ 
spond  to  an  advertisement  of  a  project 
notice  shall  generally  foUow  the  require¬ 
ments  for  bidding  time  in  FPR  1-2.202-1 
and  DOTPR  12-2.202-1.  U  practical  the 
time  allowed  for  firms  to  respond  to  a 
IMXiJect  notice  shall  be  30  da3rs  from  the 
date  the  notice  is  published:  however, 
the  minimum  time  shall  be  15  days.  If 
the  time  allowed  for  response  is  reduced 
below  15  days  the  contracting  officer 
shall  document  in  the  contract  file  the 
full  Justification  for  the  reductkxi. 

§  12—4.1004  Selection. 

§  12—4.1004—1  Establiahment  of  Archi¬ 
tect-Engineer  Evaluation  Boards. 

(a)  Each  agency  head  (or  his  author¬ 
ized  representative)  shall  establish  an 
ad  hoc  Architect-Engineer  Evaluation 
Board  for  each  procurement  of  Archi¬ 
tect-Engineer  services.  The  Board  shall 
perform  the  functions  set  forth  in  {  12- 
4.1004-2  unless  procedures  for  contracts 
estimated  to  be  $10,000  and  under  are 
used  as  provided  for  In  1 12-4.1004-5. 
Hie  A-E  Evaluation  Board  shall  be  com¬ 


posed  of  the  following  members,  one  of 
whom  shall  be  appointed  as  Chalnnan 
and  one  of  whom  may  be  appointed  re- 
ccHTdlng  secretary: 

(1)  One  member  with  expertence  in 
procurement  of  A-E  services.  This  mem¬ 
ber  will  normally  be  the  cognizant  con¬ 
tracting  officer  or  the  ixmtract  negotiator 
for  the  {HTOJect. 

(2)  Two  members  with  technical  ex¬ 
perience  in  the  fields  of  architecture, 
engineering  or  construction.  ’These  mem¬ 
bers  will  normally  be  from  the  organiza- 
tim  resp(mslble  fra*  the  work. 

(3)  One  member  with  technical  knowl¬ 
edge  of  the  functional  (user)  require¬ 
ments  ot  the  project. 

(4)  For  A-E  {N-ocur^ents  estimated 
at  $60,000  or  more,  a  member  appointed 
by  the  Director,  Installations  and  Logis¬ 
tic  OST  (TAD-60),  unless  he  declines 
to  appoint  a  member. 

(5)  Other  special  members  as  are 
deemed  necessary. 

(6)  A-E  Board  members  may  be  ap¬ 
pointed  from  among  highly  qualified 
professional  employees  of  other  Oovem- 
ment  agencies  or  the  ixivate  sector,  en¬ 
gaged  in  the  practice  of  architecture, 
engineering,  construction  or  related  pro¬ 
fessions  .  When  a  proposed  Architect- 
Engineer  Evaluation  Board  Includes  a 
member  from  the  private  sector,  the 
Office  of  Installations  and  Logistics,  OST 
(TAD-60)  shall  be  notified  before  the 
Board  is  established.  No  firm  or  organi- 
zaticm  shall  be  eligible  for  consideration 
for  a  contract  with  a  procuring  activity 
during  the  period  In  whi(^  any  of  its 
principals  or  associates  are  participating 
as  members  of  an  A-E  Evaluation  Board 
on  b^alf  ot  that  procuring  activity. 

(7)  Operating  elements  and  secre¬ 
tarial  offices  that  do  not  have  personnel 
experienced  in  Architect-Engineer  selec- 
tl(m  ix’ocedures  or  personnel  with  the 
necessary  technical  disciplines  to  evalu¬ 
ate  Architect-Engineer  firms  for  a  par¬ 
ticular  project  may  request  the  assistance 
of  the  Office  of  Installations  and  Logis¬ 
tics.  OST  ^TAD-60)  in  establishing  the 
A-E  Evaluation  Bocu*d. 

§  12—4.1004—2  FunctiooA  of  the  Evalua* 
tion  Board. 

(a)  (1)  Because  of  the  Department 
policy  to  establish  ad  hoc  evaluation 
boards  instead  of  permanent  bocu'ds  to 
select  Architect-Engineers,  the  cognizant 
procurement  office  or  facilities  design  and 
construction  activi^  shall  be  respcmsible 
for  collecting  the  Standard  Fmrms  254 
and  maintaining  the  qualification  data 
on  file.  Although  A-E  firms  should  sub¬ 
mit  a  new  Fchtu  254  each  year,  forms 
up  to  three  years  (dd  shall  be  cemsidered 
current.  Forms  more  than  three  years 
old  may  be  discarded. 

(2)  Organizations  may  choose  not  to 
maintain  A-E  qualification  data  files  and 
arrange  to  use  existing  data  files  of  other 
DOT  organizations  including  the  files 
available  in  the  Office  of  InstaUatkxis 
and  Logistics,  OST  (TAD-60) .  If  an  or¬ 
ganization  chooses  this  option  it  should 
forward  all  A-E  qualfficatioii  data  it  re¬ 
ceives  from  Interested  firms  to  the  or¬ 
ganization  xnalnt^lvtl'ng  the  Ale 
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(b)  The  following  outlines  the  func¬ 
tions  of  the  Architect-Engineer  Evalua¬ 
tion  Board  In  more  detail  and  the  se¬ 
quence  in  which  the  functions  are  to  be 
performed ; 

(1)  Analyze  the  nature  and  scope  of 
the  project  work  requirements. 

(2)  Develc^}  tlie  criteria  and  evalua¬ 
tion  systems  to  be  used  In  screening  firms 
for  the  Pre-selection  List  and  in  the  final 
selection. 

(3)  Prepare  the  public  announcement 
for  the  project  <S  12-4.1003)  and  provide 
it  to  the  procurement  office  for  publica¬ 
tion. 

(4)  Screen  the  Standard  Form  254s 
and  Standard  Form  255s  and  any  other 
qualification  data  received  in  resp<mse 
to  the  public  announcement  of  the  proj¬ 
ect  and  prepare  a  Pre-selection  List  of 
the  best  qualified  firms  for  fiuther  ccm- 
sideration.  The  Pre-selection  List  must 
consist  of  at  least  three  firms. 

(5)  Obtain  addlticmal,  detailed  quali¬ 
fication  and  past  performance  informa¬ 
tion  for  each  of  the  firms  on  the  Pre¬ 
selection  List.  This  information  shall  in¬ 
clude  the  foUowing: 

(i)  Past  record  oj  performance.  How 
well  firms  have  performed  on  previous 
projects  including  quality  of  work,  abil¬ 
ity  to  meet  schedules,  accuracy  of  cost 
estimates  and  any  other  pertinent  fac¬ 
tors.  This  information  should  be  ob¬ 
tained  by  contacting  former  clients  in 
Government  and  private  industry. 

(il)  Project  proposal.  The  A-E  firm 
shall  submit  a  project  proposal  to  the 
A-E  Evaluaticm  Board,  in  writing,  prior 
to  the  interviews  required  by  S  12-4.1004- 
2(b)(6).  The  project  proposal  should 
normally  include  the  type  of  information 
outlined  below.  However,  the  proposal 
may  vary  in  content  and  level  of  detail 
depending  on  the  scope,  complexity  and 
nature  of  the  particular  project  imder 
consideration.  The  firm  shall  be  provided 
with  a  description  of  the  nature  and 
scope  of  work  to  be  accomplished  to  as¬ 
sist  the  firm  in  preparing  the  proposal. 
In  addition,  firms  selected  to  submit  pro¬ 
posals  shall  be  advised  of  the  evaluation 
criteria  that  will  be  used  to  select  the 
firm  for  negotiations. 

(A)  Techvical  approach.  A  brief  dis¬ 
cussion  of:  the  tasks  or  steps  that  the 
firm  will  imdertake  to  accomplish  the 
work  described  in  the  scope  of  work, 
overall  planning  and  design  approach/ 
philosophy,  possible  conceptual  ap¬ 
proaches  (narrative)  and  imusual  as¬ 
pects  (H*  potential  problems  the  firm  en¬ 
visions  that  may  be  encountered  diulng 
project  execution,  and  which  may  re¬ 
quire  special  consideration  (including  en¬ 
vironmental  considerations  and  provi¬ 
sions  for  the  handicapped) . 

(B)  Energy  conservation  approach. 
Brief  narrative  of  the  technical  approach 
that  the  A-E  firm  would  use  to  maximize 
energy  conservation  for  the  project  un¬ 
der  consideration.  Hie  approach  should 
discuss  those  systems  that  could  have 
significant  impact  on  energy  conserva¬ 
tion.  and  the  criteria  and  engineering 
c(»islderations  that  would  be  used  to  de¬ 
sign  these  systems  for  maximum  energy 
conservation.  The  A-E  should  also  give 


examples  of  energy  conservation  design 
techniques  and  measures  that  the  firm 
has  used  in  previous  design  projects  in¬ 
cluding  the  results  obtained.  If  possible 
the  results  should  be  expressed  quanti¬ 
tatively  in  terms  of  operating  costs,  re¬ 
source  consumption  or  BTU’s  per  square 
foot. 

(C)  Proposed  project  schedule  and 
man-loading  plan  (manpower  in  each 
technical  discipline  over  contract  pe¬ 
riod). 

(D)  Visual  examples  of  previous  work 
such  as  photographs  of  completed  con¬ 
struction  projects  designed  by  the  firm 
and  copies  of  ccxnpleted  plans  and  speci¬ 
fications.  (These  may  be  provided  at  the 
interviews  required  by  12-4.1004-2 (b) 
(6>.) 

(E)  Management  approach.  A  brief 
discussion  of  the  project  team  organiza¬ 
tion,  project  management  procedures, 
method  to  be  used  in  controlling  con¬ 
struction  cost  estimates,  quality  control 
procedures,  and  the  anticipated  A-E/ 

‘  client  relationship. 

(F)  Firm’s  current  workload.  For  ex¬ 
ample,  a  list  of  on-going  projects  includ¬ 
ing  their  construction  value  (or  A-E  fee 
if  construction  value  is  not  applicable) 
and  percentage  of  completion. 

(G)  Percentage  and  number  of  minor¬ 
ity  and  women  employees  in  all  job  clas¬ 
sifications  and  pay  scales.  Minorities  are 
specified  as  being  American  Indian,  Ne¬ 
gro,  Spanish  Sumamed  Americans,  Ori¬ 
entals,  Aleuts  and  Eskimos. 

The  project  proposal  should  also  include 
any  changes  to  the  information  provided 
in  the  Standard  Forms  254  and  255  that 
the  firms  may  wish  to  make,  particularly 
on  proposed  key  personnel  and  consult¬ 
ants  and  relevant  past  work.  The  A-E 
firm  should  be  advised  not  to  submit 
price  proposals  at  this  time,  or  design 
sketches,  drawings,  and  design  data  In 
connection  with  the  proposed  project.  If 
an  Administration  or  element  of  OST  de¬ 
sires  conceptual  designs  from  A-E  firms 
written  approval  shall  be  obtained  from 
the  Assistant  Secretary  for  Administra¬ 
tion  prior  to  soliciting  such  proposals. 

(6)  Conduct  interviews  with  the  firms 
on  the  Pre-selection  List.  As  part  of  the 
interview  the  Architect-Engineer  firms 
shall  be  given  an  opportunity  to  make  an 
oral  presentation  of  Uieir  qualification 
and  experience  data,  proposed  project 
approach  and  any  other  relevant  data. 
The  project  manager  and  other  key  proj¬ 
ect  personnel  and  consultants  proposed 
by  a  firm  should  participate  in  the  inter¬ 
view. 

(7)  Whenever  it  is  practical  and  ad¬ 
vantageous,  the  A-E  Evaluation  Board 
should  visit  the  ofiBces  of  the  A-E  firms 
on  the  Pre-selection  List  to  inspect  their 
facilities  and  work  environment,  to  meet 
members  of  the  proposed  project  team, 
to  see  work  in  progress  and  additional 
examples  of  completed  projects.  These 
visits  should  be  made  in  conjunction  with 
the  interviews  referred  to  in  i  12-4.1004- 
2(b)(6). 

(8)  Review  the  Standard  Forms  254 
and  255,  the  project  proposals,  and  other 
experience  and  qualification  data  for 
each  firm  on  the  Pre-selection  List  and 


perform  a  systematic  numerical  evalua¬ 
tion  rating  and  ranking  of  the  firms 
using  the  applicable  evaluation  criteria 
in  S  12-4.1004-3. 

(9)  Develop,  in  rank  order,  a  listing  of 
not  less  than  three  firms  considered  most 
highly  qualified  to  perform  the  required 
services,  based  on  the  evaluation  rating 
and  ranking  of  the  firms  on  the  Pre-se¬ 
lection  List,  and  prepare  a  report  to  the 
agency  head  (or  his  authorized  repre¬ 
sentative)  recommending  these  firms  for 
negotiations.  The  report  shall  include  in 
sufficient  detail  the  extent  of  the  evalu¬ 
ation  and  the  considerations  upon  which 
the  recommendations  were  based,  and 
any  other  data  and  material  developed 
by  the  A-E  Evaluation  Board  which 
might  be  useful  in  the  negotiations. 

§  12—4.10(11 — .3  Evaluation  criteria. 

The  following  expands  the  evaluation 
criteria  provided  in  the  FPR.  Each  cri¬ 
teria  factor  should  be  weighted  accord¬ 
ing  to  its  order  of  Importance  with  re¬ 
spect  to  the  project  under  consideration 

(a)  Specialized  experience.  Relevant 
recent  experience  of  the  firm  (includbig 
joint  venture  or  association)  In  projects 
comparable  to  the  proposed  project. 

(b)  Capacity /capability.  (1)  Relevant 
experience  and  capability  of  key  project 
personnel,  and  key  individual  and  out¬ 
side  consultants. 

(2)  Diversity  of  skills  the  firm  pro¬ 
poses  to  apply  to  the  project  in  order  to 
perform  all  aspects  of  the  work,  such  as 
planning,  architectural  design  and  civil, 
mechanical  and  electrical  engineering. 

(3)  Total  number  of  personnel  the  A-E 
firm  employs  in  the  technical  disciplines 
required  for  the  proposed  project. 

(4)  Firm’s  current  workload. 

(c)  Technical  ability  and  understand¬ 
ing  of  requirements.  (1)  Technical  ap¬ 
proach. 

(2)  Understanding  and  experience  in 
energy  conservatl(m  design. 

(3)  Project  schedule. 

(4)  Man -loading  plan. 

(5)  Quality  of  examples  of  previous 
work. 

(d)  Project  organization  and  manage¬ 
ment.  (1)  Project  team  organization. 

(2)  Project  management  procedures. 

(3)  Me^ods  to  be  used  in  controlling 
construction  cost  estimates. 

(4)  Quality  ccmtrol  procedures. 

(5)  Anticipated  A-E/cllent  relation¬ 
ship. 

(e)  Past  record  of  performance.  Past 
record  of  pecformance  on  contracts  with 
DOT  and  other  former  clients  in  Gov¬ 
ernment  and  private  Industry  with  re¬ 
spect  to  such  factors  as  quality  of  work, 
ability  to  meet  schedule,  acciuracy  of 
cost  estimates  compared  to  actual  bids 
and  quotes,  number  and  dollar  amount 
of  construction  change  orders,  and  A-E/ 
Client  relationship.  The  following  eval¬ 
uation  criteria  factors  do  not  necessarily 
relate  to  the  ability  of  an  A-E  firm  to  do 
the  required  work.  However,  they  do  re¬ 
flect  Department  policy  and  therefore 
they  shc^d  be  used  in  the  A-E  evalua¬ 
tion  process.  They  may  be  used  sepa¬ 
rately  from  the  other  criteria  in  terms  of 
bonus  or  penalty  points  to  the  basic  nu¬ 
merical  evaluation  rating. 
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:f)  Volume  of  department -wide  work 
previously  awarded  to  the  firm  during 
the  past  3  years.  The  object  this  factor 
ts  to  promote  the  distribution  of  Depart¬ 
ment  Architect-Engineering  contracts  to 
the  maximum  extent  possible  among  all 
qualified  Architect-Engineer  firms.  A  list 
of  A-E  firms  that  have  been  awarded 
DOT  contracts  during  the  most  recent 
past  three  year  period  will  be  distributed 
to  all  procurement  offices  by  the  Office  of 
Installations  and  Logistics,  OST,  TAD- 
60. 

(g)  Familiarity  with  and  proximity  to 
the  site  location  of  the  project. 

(h)  Minority /Women  Employment. 
Percentage  of  minority  employees  In  all 
job  classifications  and  pay  scales,  noting 
the  percentage  of  minorities  in  the  im¬ 
mediate  locality  and  general  surround¬ 
ing  area.  Minorities  are  specified  as  be¬ 
ing  American  Indian,  Negro,  Spanish 
sumamed  Americans,  Orientals,  Aleuts 
and  Eskimos.  In  addition,  the  percentage 
of  women  in  all  Job  classifications  and 
pay  scales  shall  also  be  considered. 

S  12—4.1004 — 4  Action  by  the  agency 
head  or  hi»  authorized  reprcAenlative. 

(a)  The  agency  head  (or  his  author¬ 
ized  representative)  shall  review  the 
recommendations  of  the  Architect-En¬ 
gineer  Evaluation  Board.  The  recom¬ 
mendations  of  the  Architect  Engineer 
Evaluation  Board  will  normally  be  ac¬ 
cepted.  unless  the  report  does  not  ade¬ 
quately  support  the  recommendations.  If 
the  recommendations  are  not  accepted 
the  Architect-Engineer  Evaluation 
Board  shall  be  required  to  reconvene  un¬ 
til  an  acceptable  set  of  recommendations 
is  agreed  upon. 

(b)  The  accepted  report  shall  serve  as 
authorization  for  the  contracting  officer 
to  commence  negotiations  with  the  A-E 
firm  ranked  number  one  by  the  A-E 
Evaluation  Board. 

S  12—4.1004—5  FftM-fniurt'S  for  procur**- 
menls  e^limuted  not  lo  exri-od  •  10,. 
000. 

When  authorized  by  the  agency  head 
(or  his  authorized  representative)  the 
following  procedure  may  be  used  in  lieu 
of  the  procedures  prescribed  in  9$  12-4.- 
1004-1,  12-4.1004-2,  and  12-4.1004-4. 

(a)  The  selection  shall  be  auiconi- 
pUshed  by  an  Informal  evaluation  board 
(xmsisting  of  at  least  two  members  from 
the  organization  responsible  for  the  work 
who  are  knowledgeable  in  the  technical 
fields  most  significantly  related  to  the 
proposed  project.  The  Board  shall  follow 
the  procedures  prescribed  in  9  12-4.1002 
(b).  However,  the  Board  shall  u.<>e  its 
Judgment  in  determining  the  extent  of 
detailed  qualification  and  past  per¬ 
formance  data  needed  to  fully  evaluate 
the  A-E  firms.  The  Board  should  at  least 
obtain  the  Standard  Forms  254,  the 
firms’  past  record  of  performance  and 
visual  examples  of  previous  projects. 

(b)  The  Board’s  report,  recommending 
at  least  three  firms,  in  rank  order,  con¬ 
sidered  best  qualified  to  perform  the  re¬ 
quired  services,  shall  be  submitted  to  the 
contracting  officer  for  review.  If  the  re¬ 
port  is  acceptable  it  shall  serve  as  au¬ 


thorization  for  the  contracting  officer  to 
begin  negotiations  with  the  firm  ranked 
number  one. 

§  12—4.1005  .NegoliMtion  pixM-rdure^. 

§  12-4.1005-1  General. 

The  limitation  on  Architect-Engineer 
fees  of  6  percent  of  the  estimated  con¬ 
struction  cost  applies  to  all  services  that 
are  an  integral  part  of  the  productiem 
and  delivery  of  plans,  designs,  drawings 
and  specifications  of  a  construction  proj¬ 
ect.  The  limitation,  however,  does  not 
apply  to  the  cost  of  investigative  and 
other  services  including  but  not  limited 
to  the  following: 

Development  of  program  requirements 
l^iCope  of  work) . 

Determination  of  project  feasibility. 

Preparation  of  drawings  of  an  existing 
facility,  where  current  drawings  are  not 
available. 

Subsurface  Investigations  (soli  borings) . 

Structural,  electrical,  and  mechanical  In¬ 
vestigations  of  an  existing  building,  where 
current  Information  is  not  avaUable. 

Surveys:  Topographic,  boundary,  utility. 

Preparation  of  models,  color  renderings, 
photographs,  or  other  presentation  materials. 

Travel  and  per  diem  for  special  presenta¬ 
tions. 

Supervlsloji  and  Inspection  of  construc¬ 
tion. 

Preparation  of  operating  and  malnteirance 
manuals. 

Master  planning. 

§  12— I.lO.tO  Kelcusr  uf  iiiforiiialiun. 

Tlie  rank  order  list  of  firms  selected  by 
tlie  A-E  Evaluation  Board  as  most 
highly  qualified  is  for  the  internal  use  of 
the  Department,  and  such  information 
shall  at  no  time  be  made  known  to  the 
firms  under  consideration  or  to  any  other 
non-govemmental  source.  Information 
may  be  released  by  the  contracting 
officer,  unless  precluded  by  security  con¬ 
siderations,  identifying  the  A-E  selected 
for  negotiation  and  describing  the  work 
in  general  terms.  If  negotiations  are  ter¬ 
minated  without  consummating  a  con¬ 
tract.  the  contracting  officer  may  release 
such  information  and  the  name  of  the 
firm  with  which  the  Government  will 
start  new  negotiations.  When  an  award 
lias  been  made,  the  contracting  officer 
may  release  this  information,  giving 
special  notice  of  the  award  to  any  firms 
interviewed  by  the  A-E  Evaluation 
Board. 

§  12—4.1051  for  ur<‘iiiti'<-l-4-n- 

giitocr  coiilriicts. 

Tlie  clauses  for  A-E  contracts  are  set 
forth  in  PPR  Subpart  1-16.7  and  DOTPR 
Subpart  12-7.51. 

§  12—4.1052  Debrirfiiig  iiii'«iK-re<>sful 
inicrviowed  firms. 

<a>  After  a  contract  is  awarded  unsuc¬ 
cessful  firms  that  participated  in  the  in¬ 
terviews  shall  be  debriefed  upon  request 
of  the  firm.  The  purpose  of  the  debriefing 
is  to  give  firms  information  which  may 
assist  them  in  improving  future  presen¬ 
tations,  and  to  provide  assurance  that 
the  sdection  was  made  fairly  and  in  ac¬ 
cordance  with  regulations  and  the  pro¬ 
visions  of  the  solicitation. 


(b)  The  debriefing  shall  inform  the 
unsuccessful  firms  where  they  were  weak 
or  deficient.  However  point  by  point  com¬ 
parisons  with  other  firms  shi^  not  be 
made  nor  shall  the  merits,  technical 
standing  or  evaluation  scoring  of  other 
firms  be  discussed. 

Subpart  12-4.50 — Utilization  and  Disposal 

of  Personal  Property  Pursuant  to  Ex¬ 
change/Sale  Authority 

§  12-1.5001  General. 

The  procedures  governing  the  ex¬ 
change  or  sale  of  personal  property  are 
set  forth  in  th'^  Federal  Property  Man¬ 
agement  Regulations  (FPMR)  Part  101- 
46.  Prior  to  any  disposal  action.  Federal 
agencies  shall  be  solicited  to  the  extent 
required  by  FPMR  101-46.301.  See  also 
FPMR  101-46.202  for  restrictions  and 
limitations,  and  FPMR  101-46.402  for 
cash  and  exchange  (trade-in)  bids. 

Subpart  12-4.51 — Procurement  of  Tax- 
Free  Spirits 

§12—4.5100  Scope  of  subpart. 

This  subpart  covers  the  procurement 
of  tax-free  spirits  and  specially  dena¬ 
tured  spirits. 

§12—4.5101  Delegation  of  authority. 

The  Assistant  Secretary  for  Adminis¬ 
tration  and  the  Administrators  of  the 
Federal  Aviation  Administration.  Fed¬ 
eral  Highway  Administration,  Federal 
RaUroad  Administration,  Urton  Mass 
Transportation  Administration  and  the 
Commandant,  n.S.  (Toast  Guard  have 
been  delegated  authority  to  execute  In- 
temail  Revenue  Service  (IRS)  applica¬ 
tion  forms  i486  and  1444  to  procure 
specially  denatured  spirits  and  tax-free 
spirits  in  accordance  with  sections 
211.231  and  213.142  respectively,  of  Title 
26  of  the  Code  of  Federal  Regulations. 
Ihe  foregoing  officials  may  redelegate 
this  authority  to  one  or  more  officials 
within  their  organizations  but  without 
power  to  further  redelegate.  Any  redele¬ 
gation  of  this  authority  shall  be  in  the 
form  of  a  letter  addressed  to  the  Direc¬ 
tor,  Alcohol  and  Tobacco  Tax  Division. 
Internal  Revenue  Service.  Washington, 
D.C.  20224. 

§  12—4.5102  PrtK-cdurc. 

(a)  See  S  211.233  of  Title  26  for  pro¬ 
curement  of  specially  denatured  spirits, 
and  9  213.143  of  Title  26  for  procure¬ 
ment  of  tax-free  spirits. 

(b)  If  the  application  is  to  cover  more 
than  one  geographical  location,  insert 
in  Item  2,  Form  1486  or  1444:  “Vari¬ 
ous  locaticms  of  the  (insert  name  of  Ad¬ 
ministration)  as  indicated  by  purchase 
order.’’  IRS  processes  the  application 
and,  on  the  same  form.  Issues  the  per¬ 
mit  to  procure.  The  application  form 
may  be  signed  only  by  an  official  named 
in  12-4.5101  or  his  designee.  The  per¬ 
mit  remains  valid  until  surrendered  by 
the  Administration  or  cancelled  by  IRS. 

(c)  The  permit  issued  on  Form  1444 
authorizes  procurement  from  any  quali¬ 
fied  distilled  spirits  plant.  A  listing  of 
such  plants  is  ];M*ovlded  (m  IRS  Docu¬ 
ment  No.  5237.  ‘The  Ust  and  revision 
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service  may  be  obtained  upcm  request  to 
IRS.  Alcohol  and  Tobacco  Tax  Division. 
1111  Constitution  Avenue  NW.,  Wash- 
ingtmi,  D.C.  20224. 

PART  12-5— SPECIAL  AND  DIRECTED 
SOURCES  OF  SUPPLY 

Subpart  12.50  Procurawint  Undar  tha  Ecanamy 
Act  Ftam  or  Tliroutb  Anothar  Fadarai  Afancy 

Sec. 

12-5  6000  Scope  of  subpart. 

12-6.5001  Autborlsatlom  and  policy  relating 
to  placing  and  flUlng  orders. 

12  5.5002  Execution  of  agreements  a-ltb 
agency  beads. 

Subpart  12-5.51 — Procuratnant  of  Printing  and 
Ralatad  Swpplias 

12-6.5100  Printing  and  related  supplies. 

AuTHoaiTT:  Sec.  205(c),  63  Stat.  389;  40 
U.aC.  406(e).  10  UJ3.C.  2301-2314. 

Subpart  12-5.50  Procurement  Under  the 
Economy  Act  From  or  Through  Another 
Federal  Agency 

§  12—5.5000  Scope  of  subpart. 

This  subpcirt  deals  with  orders  for  sup¬ 
plies  or  services  placed  with  another 
Government  department  or  agency  pur¬ 
suant  to  the  authority  of  the  Economy 
Act  of  June  30,  1932,  as  amended  (31 
U.S.C.  686) ,  except  that  it  does  not  apply 
to  any  procurement  covered  by  other 
subparts  of  this  Part  12-5. 

§  12—5.5001  Authorisation  and  policy 
relating  to  placing  and  Oiling  orders. 

(a)  It  is  the  policy  of  the  Department 
of  Transportation  not  to  place  Govern¬ 
ment  agencies  in  direct  competition  with 
commercial  sources.  Accordingly,  prior 
to  soliciting  bids  or  proposals  from  com¬ 
mercial  sources,  it  shall  be  decided 
whether  to  obtain  supplies  or  services 
from  Government  agencies.  Invitations 
for  bids  and  requests  for  proposals  shall 
not  be  sent  to  Government  agencies. 
CTurrent  market  prices,  recent  proctire- 
ment  prices,  or  prices  obtained  by  In¬ 
formational  bids  as  provided  In  FPR  1- 
1.314  may  be  used  to  ascertain  whether 
procurement  can  be  effected  more 
ch«U>ly  from  conunercial  sources. 

(b)  Each  procuring  activity,  when  it 
is  in  the  interest  of  the  Government  to 
do  so.  may  place  orders  with  any  other 
Government  department  or  agency  lor 
suppUes  or  services  that  any  such  requi¬ 
sitioned  department  or  agency  may  be  In 
a  position  to  furnish  or  perform  or  to 
obtain  by  contract. 

(c)  Where  the  Department  procures 
commercied  or  industrial  products  or 
services  '  frwn  another  Government 
agency,  any  authorisation  required  for 
the  furnishing  of  such  products  or  serv¬ 
ices.  in  accordance  with  BOB  Circular 
No.  A-76,  dated  August  30.  1967,  as  re¬ 
vised  by  OMB  Transmittal  Memorandum 
No.  2  of  October  18, 1976,  shall  be  accom¬ 
plished  by  the  furnishing  Government 
agency. 

§  12-5.5002  Execution  of  agreements 
with  agency  heads. 

Execution  of  any  written  interdepart¬ 
mental  or  interagency  agreonent  which 
is  to  be  signed  by  the  head  of  the  other 
department  or  agency  is  reserved  to  the 


Secretary,  as  provided  in  section  1.44(1) 
of  the  DOT  Organization  Manual  (DOT 
1100.23(A)). 

Subpart  12-5.51  Procurement  of 
Printing  and  Relatad  Supplies 

§  12—5.5100  Printing  and  related  sup- 
pliea. 

The  Government  Printing  and  Bind¬ 
ing  Regulations  of  the  Congressional 
Joint  Committee  on  Printing  set  forth 
specific  prohibitions  and  regulations  for 
the  acquisition  of  printing,  binding, 
blankwork,  envelopes,  paper,  and  related 
supplies. 

PART  12-€ — FOREIGN  PURCHASES 
Sec. 

12-6.000  Scope. 

Subpart  12-6.1— Buy  American  Act — Supply 
and  Sarvica  Contracts 

12-6.103  Exceptions. 

12-6.103-3  Nonavailability  In  the  United 
States. 

12-6.104  Procedurea. 

12-6.104-4  Evaluation  of  bids  and  pro- 
pOMUS. 

12-6.105  Excapted  articles,  materials, 

and  auppliee. 

Subpart  12-6.B — Balance  ef  Payments 
Progrem 

12-6.801  General. 

12-6.801-50  Use  of  excess  and  near-excess 

foreign  currencies. 

12-6.806  Procedures. 

12-6.806-3  Method  of  purchase: 

Subpert  12-6.10 — Omission  e(  the  Exemination 
of  Records  Clause  From  Contracts  WKh  Foreign 
Contractors 

12-6.1(X>4  Determinations  and  findings. 

Subpsrt  12-6.50 — Purchases  From  Certain 
Communist  Areas 

12- 6.5001  Restrictions. 

13- 6.5002  Contract  provision. 

12-6.5003  Kxoepticms. 

AuTHoamr:  Sec.  305(c),  63  Stat.  389;  40 
u  se.  486(c),  10  u  se.  8301-2314. 

§  12-6.000  Scope. 

This  part  Includes  reetrictitms  and 
procedures  affecting  procurements  of 
foreign-made  items;  and  restrictions  on 
purchases  from  communist  countries  or 
areas. 

Subpart  12-6.1 — Buy  American  Act — 
Supply  and  Ser^e  Contracts 

§  12—6.103  Exceptions. 

§  12—6.103—2  Nonavailability  in  the 
I'nited  States. 

(a)  Certain  items  determined  to  be 
ex^npt  under  the  exception  in  FPR  1- 
6.103-2  are  set  forth  in  DOTPR  12-6.105. 
Supplies  not  listed  may  be  excepted  only 
after  a  written  determination  has  been 
made  by  the  contracting  officer.  Each 
determination  shall  include  the  follow¬ 
ing  information: 

(1)  Description  (rf  the  Item(s)  to  be 
procured  with  specific  Information  po*- 
tatailng  to  special  features,  performance, 
versatility,  etc. 

(2)  Unit,  quantity,  estimated  cost  (In¬ 
cluding  duty.  If  any,  aeparaMy  shown) . 

(3)  Country  of  (Mrigln,  and  name  and 
address  of  prospective  contracted*.  If 
available. 

(4)  Brief  statement  as  to  the  neces¬ 
sity  for  the  procurement. 


(5)  Statemoit  of  effort  made  to  pro¬ 
cure  a  similar  item  of  domestic  origin 
or  statement  that  there  is  no  domestic 
item  which  can  be  used  as  a  reasonable 
substitute. 

When  a  determination  has  been  made 
that  the  restrictions  of  the  Buy  American 
Act  are  inapplicable  for  the  end  products 
being  purchased,  notification  to  this 
effect  shall  be  included  in  this  solicita¬ 
tion  and  contract. 

^(b)  Notwithstanding  the  foregoing, 
procurement  of  foreign  end  products  on 
the  basis  of  “nonavailability,”  whether 
or  not  listed  in  DOTPR  12-6.105,  shall 
be  made  only  after  a  written  determina¬ 
tion  has  been  made  by  the  contracting 
officer  and  approved  at  a  higher  level  in 
accordance  with  Administration  proce¬ 
dures.  Before  granting  such  approval,  or 
making  such  determination,  the  feasi¬ 
bility  of  foregoing  the  requirement  or 
providing  a  United  States  substitute  shall 
be  considered. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  approvals  and  determina¬ 
tions  may  be  made  by  the  c(mtracting 
officer  covering  individual  procurements 
of  spare  and  replacement  parts  for  for¬ 
eign  manufactured  Items,  if  the  procure¬ 
ment  must  be  restricted  to  the  original 
manufacturer  or  his  supplier  in  accord¬ 
ance  with  FTR  1-3.213. 

(d)  Notwithstanding  paragraph  (b)  of 
this  section,  aK>roval  is  not  required  for: 

(1)  Purchases  for  resale  in  domestic 
commissaries  of  brand  name  subsistence 
items  of  foreign  origin  for  which  there 
are  no  substitutes  of  UB.  origin.  All  pur¬ 
chases  ol  such  brand  name  subsistence 
items  of  foreign  origin  shall  be  made 
from  domestic  concerns. 

(2)  Procurement  of  swords  And  scab¬ 
bards. 

(3)  Procurement  of  books,  pamphlets, 
newspapers,  magazines,  periodicals,  and 
printed  briefs  and  films  not  printed  in 
the  United  States  and  for  which  domestic 
editions  are  not  available. 

(4)  Procurement  of  bananas,  tea. 
coffee,  spices,  herbs,  sugar,  cocoa,  cream 
of  tarter,  tiqjkica,  and  coconut. 

(e)  The  following  is  a  format  for  the 
determination  and  findings  of  non¬ 
availability: 

DCPAKTMENT  or  TXANSrOSTATION 

Determination  and  findings  of  nonavail¬ 
ability  under  the  Buy  American  Act  regard¬ 
ing  purchase  of  (Item  description) . 

rnvniNGS 

(Set  forth  the  Information  required  by 
DOTPR  ]3-e.l03-2(a).) 

DETZEUINATION 

Upon  the  basis  of  these  findings.  I  hereby 
determine  that  the  above  euppUes  are  not 
mined,  produced,  or  manufactured  at  the 
present  time  In  the  United  States  In  sufll- 
dent  an«i  reasimably  available  commercial 
quantities  and  of  a  satlsfactcwy  quality;  and 
that  the  provisions  ot  the  Buy  American  Act 
(41  UB.C.  lOap-d)  are  InappUcable. 

(Add  appropriate  approval  when  required 
by  Administration  procedures.) 


(X>nti«ctlng  Ofllcer 


DatB 
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§  12— lot  I’rtM-cdiirctt. 

§  12— 6.10t— 'I  Evaluation  of  Ititit  and 

prttpunaU. 

When  a  proposed  award  is  required  to 
be  submitt^  to  the  head  of  the  agency 
for  decision  pursuant  to  FPR  1-6.104-4 
(b)  or  FPR  1-6.104-4  (c)(1)  or  (c)(2). 
the  submission  sliall  include  a  copy  of 
each  bid  or  offer  being  consider^  for 
award,  the  date  the  bids  or  offer’s  expire, 
a  copy  of  the  abstract  of  bids  or  offers, 
and  a  statement  justifying  the  proposed 
award. 

^  12—6.103  E\<'<‘plo4l  arli<'l<-H,  maU'riul*, 

and  AupplH'M. 

Pursuant  to  the  Buy  American  Act,  the 
Oovemment  has  determined  that  the 
articles,  materials,  and  supplies  listed 
below  are  not  mined,  produced,  or  manu¬ 
factured  in  the  United  States  hi  sufficient 
and  reasonably  available  commercial 
quantities  of  a  satisfactwy  quality,  or 
that  it  would  be  inconsistent  with  the 
public  interest  to  apply  the  restrictions 
of  the  Act  to  such  articles,  materials, 
and  supplies.  When  required  to  be  in¬ 
corporate  into  an  end  product  or  con¬ 
struction  material  manufactured  in  the 
United  States,  these  items  may  be  re¬ 
garded  as  components  of  domestic  origin 
tor  the  purpose  of  determining  tlie  origin 
of  such  manufactured  end  product  or 
construction  material.  However,  the  pro¬ 
curement  of  any  of  these  items  other 
than  as  components  of  domestic  source 
end  products  or  constructiem  materials 
must  be  approved  by  the  appropriate 
authority  designated  by  the  Administra¬ 
tions  pursuant  to  DOTPTR  12-6.103-2 
(b). 

Acetylene  black 
Asbestos,  amoslte 
Bananas. 

Beef  extract. 

Bismuth. 

Brazil  nuts,  uuruasted. 

CTadmium,  ores  and  flue  dust. 

Calcium  cyanamlde. 

Capers. 

Cashew  nuts. 

Chestnuts. 

Chicle. 

Chrome  ore  or  chromite. 

Cinchona  bftfk. 

Cobalt,  In  cathodes,  rondelles,  or  other  pri¬ 
mary  forms. 

Cocoa  beans. 

Coconut  and  coconut  meat,  unsweetened.  In 
shredded,  de-slccated,  or  similarly  prepared 
form. 

Coffee,  raw  or  green  bean. 

Cork,  wood  or  bark  and  waste. 

Diamonds,  industrial,  stones. 

Emetine,  bulk. 

Ergot,  crude. 

Pair  linen,  altar. 

Fibers  of  the  following  type.s:  Abac,  agave. 

coir,  flax.  jute,  and  palmyra. 

Qoat  and  kid  skins. 

Graphite,  natural. 

Hand  Sewing  Needles. 

Hog  bristles  for  brushes 
Hyoaclne,  bulk. 

Ipecac,  root. 

Leather,  Sheepskin,  Hair  Type. 

Menthol,  natural  bulk. 

Mica. 

Nickel,  primary.  In  Ingots,  pigs,  shot,  cath¬ 
odes,  or  simUar  forms;  nickel  oxide  and 
nickel  salta. 

Nltrognaanldlne  (also  known  as  plcrlte) . 


Olive  oil. 

Olives  (green),  pitted  or  stuffed  In  bulk. 
Opium,  crude. 

'Petroleum,  crude  oil,  tinflnlshed  oils  and 
finished  products. 

Platinum  and  platinum  group  metals  re- 
flned,  as  sponge,  powder.  Ingots,  or  cast 

bars. 

Pyrethrum  flowers 
Quartz  crystals 
Quebracho. 

Radium  salts. 

Rosettes. 

Rubber,  crude  and  latex. 

Rutile. 

Silk,  raw 
Sperm  oil. 

Spices  and  herbs  In  bulk. 

Sugars,  raw. 

Talc,  block,  steatite. 

Tapioca  flour  and  cassava. 

Tarter,  crude,  tartaric  acid  and  cream  of 
tartar  In  bulk. 

Tea  In  bulk. 

Thread,  metallic  (gold) . 

Tin. 

Vanilla  bean-s. 

Venom,  cobra. 

Wax.  camauba. 

Woods  of  the  fallowing  species:  Angellque, 
batsa,  ekkl,  greenheart.  lignum  vitae,  ma¬ 
hogany  and  teak. 

Petroleum  definitions,  as  used  in  tliis 
subpart: 

(a)  “CJrude  oil”  means  crude  petro¬ 
leum  as  it  is  produced  at  the  wellhead 
and  liquids  (under  atmosirtieric  condi¬ 
tions)  that  have  been  recovered  from 
mixtures  of  hydrocarbons  which  existed 
in  a  vaporous  phase  in  a  reservoir  and 
that  are  not  natural  gas  products. 

(b)  “Finished  products”  means  any 
one  or  more  of  the  following  petroleum 
oils,  or  a  mixture  or  cMnbinaticm  of  such 
oils,  which  are  to  be  used  without  further 
processing  except  blending  by  mechani¬ 
cal  means: 

(1)  Liquefied  gases — ^hydrocarbon 
gases  recovered  from  natural  gas  or 
produced  from  petroleum  refining  and 
kept  under  pressure  to  maintain  a  liquid 
state  at  ambient  temperatures; 

(2)  Gasoline — a  refined  petroleum  dis¬ 
tillate  which  by  its  composition.  Is  suit¬ 
able  for  use  as  a  carburant  in  internal 
combustion  engines; 

(3)  Jet  fuel — a  refined  jjetroleum  dis¬ 
tillate  used  to  fuel  jet  propulsion  en¬ 
gines; 

(4)  Naphtha — a  refined  petroleum 
distillate  falling  within  a  distillation 
range  overlapping  the  higher  gasoline 
and  the  lower  kerosenes; 

(5)  Fuel  oil — a  liquid  or  liquefiable 
petroleum  product  burned  for  lighting  or 
for  the  generation  of  heat  or  power  and 
derived  directly  or  Indirectly  from  crude 
oil.  such  as  kerosene,  range  oil,  distillate 
fuel  oils,  gas  oil,  diesel  fuel,  topped  crude 
oil,  residues: 

(6)  Lubricating  oil — a  refined  pe¬ 
troleum  distillate  or  specially  treated 
petroluem  residue  used  to  lessen  friction 
between  surfaces; 

(7)  Residual  fuel  oil — a  topped  crude 
oil  or  viscous  residuum  which,  as  ob¬ 
tained  in  refining  or  after  blending  with 
other  fuel  oil,  meets  or  is  the  equivalent 
of  Military  Specificaticai  Mil-F-859  for 
Navy  Special  Fuel  Oil  and  any  other 
more  viscous  fuel  oil.  such  as  No.  5  or 
Bunker  C; 


(8)  Asphalt — a  solid  or  semi-solid 
cementitious  material  which  gradually 
liquefies  when  heated,  in  which  the  pre¬ 
dominating  constituents  are  bltumins. 
and  which  is  obtained  in  refining  crude 
oU; 

(9)  Natiu-al  gas  products — liquids 
(under  atmospheric  conditions) .  includ¬ 
ing  natural  gasoline,  which  are  recovered 
by  a  proce.ss  of  absorption,  adsorption, 
compression,  refrigeration,  cycling,  or  a 
combination  of  such  processes,  from 
mixtures  of  hydrocarbons  that  existed 
in  a  vaporous  phase  in  a  reservoir  and 
which,  when  recovered  and  without  proc¬ 
essing  in  a  refinery,  otherwise  fall  within 
any  of  the  definitions  of  products  con¬ 
tained  in  (b)  (2)  through  (5),  Inclusive, 
of  this  section. 

(c)  “Unfinished  oils”  means  one  or 
more  of  the  petroleum  oils  listed  in  (b) 
above,  or  a  mixture  or  combination  of 
such  oils,  which  are  to  be  further  proc¬ 
essed  other  than  by  blending  by  mechan¬ 
ical  means. 

Subpart  12-6.8 — Balance-of-Payments 
Program 

§  1 2—6.80 1  General. 

§  12—6.801—30  IW  of  exeet-K  and  iiear- 
exee**  foreign  riirrenries. . 

Where  practicable,  contracts  and  other 
obligations  incurred  in  excess  and  near¬ 
excess  currency  countries  should  provide 
for  payment  in  foreign  currencies  rather 
than  U.S.  dollars  notwithstanding  the 
appropriation  or  fund  that  will  be  used 
for  payment.  This  should  Include  con¬ 
tracts  with  U.S.  contractors  to  the  extent 
that  the  contractor  may  be  expect^  to 
require  such  currencies  for  necessary  ex¬ 
penses  in  the  coimtry  involved.'^ 

§  12—6.806  Procedure*. 

§  1 2— 6. 80(^2  Method  of  purchase. 

In  lieu  of  tlie  authority  cited  in  FPR 
1-6.806-2,  the  following  is  applicable  to 
Coast  Guard  procurement:  Contracts 
entered  into  pursuant  to  conveptional 
negotiation  shall  cite  exceptions  (2) 
through  (17)  of  10  U.S.C.  2304(a).  as 
appropriate.  Where  such  negotiation  au¬ 
thority  is  not  applicable  or  where  con¬ 
tracts  are  entered  into  pursuant  to  the 
Balancd  of  Pasrments  Restricted  Adver¬ 
tising  method  of  procurement,  10  U.S.C. 
2304(a)  (1)  shall  be  cited  as  negotiation 
authority. 

Subpart  12-6.10 — Omission  of  the  Exam¬ 
ination  of  Records  Clause  From  Con¬ 
tracts  With  Foreign  Contractors 

§  12— 6.100 1  Determination*  and  find¬ 
ing*. 

A  determination  and  finding  made  by 
the  Coast  Guard  shall  cite  10  U.S.C. 
2313(c)  as  authority  for  omission  of  the 
Examination  of  Records  clause.  Deter¬ 
minations  and  findings  made  by  other 
Administrations  shall  cite.  41  U.S.C. 
254(c). 

Subpart  12-6.50 — Purchases  From 
Certain  Communist  Areas 

§  12—6.3001  Restrictions. 

Supplies  originating  from  the  follow¬ 
ing  countries  shall  not  be  aocpilred  for 
public  use  except  as  authoriaed  by  the 
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Secretary  of  the  Treasury  or  his  des¬ 
ignee: 

(a)  From  China  (except  Formosa), 
Sorth  Korea,  Cambodia,  and  Vietnam. 
the  Items  set  forth  In  I  500.204  of  Part 
500  of  Title  31  of  the  Code  of  Federal 
Regulations. 

(b)  From  Cuba,  any  merchandise  that 
is  of  Cuban  origin,  or  is  or  has  been 
located  in  or  transported  from  or 
through  Cuba,  or  is  made  or  derived  in 
whole  or  in  part  of  any  article,  which 
is  the  growth,  produce,  or  manufacture 
of  Cuba  (5  515.204  of  Part  515  of  Title 
31  of  the  Code  of  Federal  Regulations!. 

§  12—6.3002  Contact  provision. 

Instructions.  The  clause  in  §  12-7.151- 
18  shall  be  included  in  all  contracts  for 
supplies,  services,  or  construction,  where 
acceptance  Is  to  take  place  outside  the 
Unit^  States,  its  possessions,  or  Puerto 
Rico.  The  clause  need  not  be  included  In 
purchase  orders  for  small  purchases 
where  there  is  reasonable  assurance  of 
compliance  with  §  12-6.5001. 

§  12—6.3003  E.xroptions, 

Requests  for  exceptions  to  this  subpart 
shall  be  forwarded  through  Administra¬ 
tion  channels  to  the  Director  of  Installa¬ 
tions  and  Logistics,  OST/TAD-GO. 

PART  12-7— CONTRACT  CLAUSES 

Sec. 

12-7.000  Scope  of  part. 

Subpart  12-7.1 — ClauMS  for  Fixed-Prica  Supply 
Contracts 

12-7.100  Scope  of  sut^art. 

12-7.101  Applicability. 

12-7.102  R^uired  clauses. 

12-7.102-1  Definitions. 

12-7.102-2  Changes. 

12-7.102-3  Extras. 

12-7.102-4  Variation  In  quantity. 

12-7.102-5  Inspection. 

12-7.102-6  ResponslblUty  for  suppliee. 

12-7.102-7  Payments. 

1 2-7.102-8  Assignment  of  claims. 

12-7.102-0  (Reserved] 

12-7.102-10  Federal,  state,  and  local  taxes. 
12-7.102-11  Default. 

12-7.102-12  Dilutes. 

12-7.102-13  { Reserved  | 

12-7.102-14  Buy  American  Act. 

12-7.102-15  Contract  Work  Hours  and 
Safety  Standards  Act — 
overtime  compensation. 
12-7.102-16  Equal  opportunity. 

12-7.102-17  Officials  not  to  benefit. 
12-7.102-18  Covenant  against  contingent 
fees. 

12-7.102-19  Termination  for  convenience 
of  the  Government. 
12-7.102-20  Pricing  of  adjustments. 
12-7.102-21  Employment  of  the  handi¬ 
cap];^. 

12-7.102-22  Payment  of  Interest  on  con¬ 
tractor's  claim. 

12-7.102-23  Clean  air  and  water. 

12-7.103  Clauses  to  be  used  when  ap¬ 
plicable. 

12-7.103-1  Clauses  for  fixed-price  supply 
contracts  involving  con¬ 
struction. 

1 2-7 . 103-2  Additional  bond  security. 
12-7.103-3  Examination  at  records  by  the 
Comptroller  General. 

12-7.103-4  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  In- 
Mn^ment. 


8^0* 

13-7J08-6  Convict  Ubor. 

12-7.103-6  Walsh-Healey  Public  Contracts 
Act. 

12-7.103-7  CtUlsatlon  of  small  business 
concerns. 

12-7.103-8  Small  business  subcontracting 
program. 

12-7.103-9  CtUlzatlon  of  labor  surplus 
area  concerns. 

12-7.103-10  Labor  surplus  area  subcon¬ 
tracting  program. 

12-7.103-11  Utilization  of  minority  busi¬ 
ness  enterprises. 

12-7  103-12  Minority  business  enterprises 
subcontracting  program. 

12-7.103  13  Humane  slaughter  of  live¬ 
stock. 

12-7.103-14  Required  source  for  Jewel 
bearings. 

12-7.103-15  (Reserved! 

12-7.103-16  Disabled  Veterans  and  vet¬ 
erans  of  the  Vietnam  era. 

12-7.103-17  Price  reduction  for  defective 
cost  or  pricing  data. 

12-7  103-18  Audit  and  records. 

12-7.103-19  Subcontractor  cost  and  pricing 
data. 

12-7  103-20  Advance  payments. 

12-7.103-21  Progress  payments. 

12-7.103-22  Workmen's  compensation  In¬ 
surance  (Defense  Base  Act). 

12  7  103-23  Late  offers  and  modifications 
or  withdrawals. 

12-7.103-24  Contracts  with  the  Small  Bus¬ 
iness  Administration. 

12-7  103-25  Supplementary  tax  clauses. 

12-7.103-26  Preference  for  UJ3.  flag  air 
carriers. 

12-7.103-27  Cost  accounting  standards. 

12-7.103-28  Subcontracts. 

12-7.103-29  Privacy  Act. 

12-7.103-30  Clauses  for  solicitations  and 
contracts  for  automatic  data 
processing  (ADP)  equip¬ 
ment,  software,  mainten¬ 
ance  services,  and  supplies. 

12  7  1  03-31  Use  of  U.S.  flag  commercial 
vessels. 

12:7.104  Additional  clauses. 

12-7.104-1  Liquidated  damages  provi¬ 
sions. 

12-7.104-2  Changes  to  ''make-or-buy" 
program. 

12-7.104-50  Fast  payment  procedures. 

12-7.150  Required  DOTPR  clauses. 

12-7.150-1  Gratuities. 

12-7.150-2  New  materials. 

12-7.150-3  Priorities,  allocations,  and  al¬ 
lotments. 

12-7.150-4  InteriMetatlon  or  modifica¬ 
tion. 

12-7.150-5  Notice  of  readiness  for  Inspec¬ 
tion. 

12-7.160-8  Definition  of  delivery  terms. 

12-7.160-7  Evidence  of  delivery. 

12-7.150-8  Withholding  payment  for  non¬ 
delivery  of  data. 

12-7.150-9  Notice  of  delays. 

12-7.160-10  Dissemination  of  contract  In¬ 
formation. 

12-7.150-11  Authorization  and  consent. 

12-7.150-12  Background  patents  (license). 

12-7.151  DOTPR  clauses  to  be  used 

when  applicable. 

12-7.151-1  Patent  Indemnity. 

12-7.161-2  Piling  of  patent  ^plications. 

12-7.151-3  Reporting  of  royalties  (for- 

-  elgn). 

12-7.151-4  Refund  of  royalties. 

12-7.151-5  Rights  in  data — unlimited 

contract  clause. 

12-7.151-6  Rlghta  In  data— title  c<m tract 

clause. 

12-7.151-7  Recovery  of  developmental 

costs. 

12-7.151-8  Government  furnished  prop¬ 

erty. 


Sec. 

13-7.151-9  Military  security  require¬ 
ments. 

12-7.161-10  Price  redetermlnatloii  (pro¬ 
spective)  . 

12- 7.151-11  Price  rsdetermlnatlon  (retro¬ 

active). 

13- 7.161-12  8top  work  order. 

12-7.161-13  Value  engineering. 

12- 7.161-14  Multi-year  procurement 

clauses. 

13- 7.161-16  Renegotiation. 

12-7.161-16  Lease  of  aircraft. 

12-7.161-17  Options. 

12-7.151-18  Procurement  from  certain 
Communist  areas. 

Subpsrt  12-7.2 — Clauses  for  Cost-ReliDburscment 
Type  Supply  Contracts 

12-7.200  Scope  of  subpart. 

12-7.201  Applicability. 

12- 7.302  Ri^Ulred  clauses. 

13- 7.302-1  Definitions. 

12-7.202-2  Changes. 

12-7.203-3  Limitation  of  cost  or  funds. 

12-7.202-4  Allowable  cost,  fee,  and  pay¬ 
ment. 

12- 7  202-5  Inspection  of  suppliee  and  cor¬ 

rection  of  defects. 

13- 7.202-6  Assignment  of  claims. 

12-7.202-7  Examination  of  records  by 

Comptroller  General. 

12-7.202-8  Subcontracts. 

12-7.202-9  (Reserved) 

12-7.202-10  Termination  for  default  or 
convenience  of  the  Govern¬ 
ment. 

12-7.202-11  Excusable  delays. 

12-7303-12  Disputes. 

12-7J302-13  [Reserved] 

12-7.203-14  Buy  American  Act. 

12-7.202-16  Convict  labor. 

12-7.302-16  Contract  Work  Hours  and 
Safety  Standards  Act— over¬ 
time  compensation. 

12  7  202-17  Walsh-Healey  Public  Contracts 
Act. 

12-7.202-18  Equal  opportunity. 

12-7.202-19  Officials  not  to  benefit. 

12-7  202-20  Covenant  against  contingent 

12-7  202-21  (Reserved) 

12-7.202-22  (Reserved! 

12-7.202-33  (Reserved] 

12-7.202-24  Notice  and  assistance  regard¬ 
ing  pateiit  and  copyright  In¬ 
fringement. 

12-7.202-25  (Reserved] 

12-7.202-26  Utilization  of  small  business 
concerns. 

12-7  202-27  Utilization  labor  surplus 
area  concerns. 

12-7.202-28  Utilization  of  minority  busi¬ 
ness  enterprises. 

12-7.202-29  Payment  for  overtime  premi¬ 
ums. 

12-7.202-30  Competition  In  suboohtract- 
ing. 

12-7.202-31  Price '  reduction  for  defective 
cost  or  pricing  data. 

12-7.202-32  Audit  and  records. 

12-7.202-33  Subcontractor  cost  and  pricing 
data. 

12-7.202-34  Payment  of  interest  on  con¬ 
tractors'  claims. 

12-7.202-35  Disabled  veterans  and  veter¬ 
ans  of  the  Vietnam  era. 

12-7.202-36  Late  offers  and  modifications 
or  withdrawals. 

12-7.202-37  Employment  of  the  handi¬ 
capped.  -* 

12-7.202-88  Clean  air  and  water. 

12-7.203  Cffauses  to  be  used  when  iq>- 
pllcable. 

12-7.203-1  Clauses  for  cost-reimburse¬ 
ment  type  supply  eootracts 
Involving  construction. 

12-7.203-2  IReserved] 
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13-7.aOS-8  Notice  to  the  Oovernmeat  of 
labor  dlsputac. 

12- 7.303-4  IReeerved] 

13- 7308-^  {Reserved) 

13-7303-d  {Reserved) 

13-7.303-7  {Reserved) 

13-7303-8  {Reserved) 

13-7303-0  Negotiated  overhead  rates. 

12- 7303-050  Negotiated  overhead  rates— 

Indirect  costs. 

13- 7303-061  Audit — Indirect  costs  (actual). 

12- 7.303-10  Make-or-buy  program. 

13- 7303-11  Advance  payments. 

13-7.203-12  Required  source  for  Jewel 

bearings. 

12-7.303-13  Oeneral  Services  Administra¬ 
tion  supply  sources. 

12- 7303-14  Use  of  interagency  motor  po<d 

vehicles  and  related  services. 

13- 7.303-15  Interest. 

13-7303-16  {Reserved) 

13-7303  17  (Reserved) 

13-7303-18  Small  business  subcontracting 
program. 

13-7303-10  l4dH>r  surplus  area  subcon¬ 
tracting  program. 

12- 7303-30  Minority  business  enterprises 

subcootractlng  program. 

13- 7.303-21  Oovemment  property. 
13-7303-23  Preference  for  VB.  flag  air 

carriers. 

13-7303-33  Cost  accounting  standards. 
13-7.203-34  Privacy  Act. 

12- 7303—25  Use  of  UjS.  flag  commercial 

vessels. 

13- 7.304  Additional  clauses. 

13-7.204-1  Alterations  In  contract. 
13-7.204-2  Approval  of  contract. 

13-7.304-3  Date  of  Incurrence  of  coot. 

12- 7.204-4  Notice  regarding  late  delivery. 

13- 7.204-5  Insurance — Liability  to  third 

persons. 

13-7.304-50  Insurance— Liability  to  third 
persons. 

13-7.250  R^ulrcd  DOTPR  clauses. 
13-7.250-1  OratulUos. 

13-7.250-8  New  material. 

13-7.360-8  Prlorltlss.  allocations,  and  al¬ 
lotments. 

12-7.260-4  Interpretation  or  modlfloatlon. 

12- 7360-6  Dissemination  of  contract  In¬ 

formation. 

13- 7.260-6  Authorization  and  consent. 

12- 7.251  DOTPR  clauses  to  be  used 

when  applicable. 

13- 7351-1  Patent  Indemnity. 

12- 7.351-3  Piling  of  patent  applications. 

13- 7.261-3  Reporting  of  royalties  (for- 

elgn) . 

12- 7.251-4  Refund  of  royalties. 

13- 7.251-6  Patent  rights. 

13-7.251-6  Rights  In  data. 

12- 7.261-7  Military  security  requirements- 

13- 7381-8  Stop  work  wders. 

13-7351-6  Value  engineering. 

13-7.261-10  MulU-year  procurement. 
13-7.361-11  Renegotiation. 

12- 7.261-13  Backgrouiul  patents  (license). 

Subpart  12-73 — Fixed-Prtcs  Research  and 
Development  Clauses 

13- 7.300  Scope  of  subpart. 

13-7301  Applicability. 

12-7302  Required  clauses. 

12- 7.303-1  Definitions. 

13- 7302-2  Payments. 

13-7.302-3  Standards  of  work. 

13-7.303-4  Infection. 

13-7.302-6  Assignment  of  claims. 

12- 7.303-6  Examination  of  rec<Mds  by 

Comptroller  Oeneral. 

13- 7.303-7  Federal,  state,  and  local  taxes. 
13-7.302-8  Utilization  of  small  business 

concerns. 

12- 7.302-9  Default. 

13- 7.302-10  Termination  for  convenience 

of  the  Oovemment. 
13-7.302-11  Disputes. 


S^c 

13-7.303-13  (Reserved) 

12- 7.303-13  Buy  American  Act. 

13- 7.302-14  Convict  labor. 

13-7.303-16  Walsh-Healey  Public  Contracts 
Act. 

13-7A03-16  Contract  Work  Hours  and 
Safety  Standards  Act— over¬ 
time  compensation. 
13-7.303-17  Equal  opportunity. 

12-7.303-18  Oincials  not  to  benefit. 

12- 7.302-10  Covenant  against  contingent 

13- 7.302-30  (Reserved) 

13-7.303-21  (Reserved) 

12- 7.302-22  Notice  and  assistance  regard¬ 

ing  patent  and  cc^yrlgbt  in¬ 
fringement. 

13- 7.303-23  Patents. 

13-7.302-24  (Reserved) 

12- 7.303-35  (Reserved) 

13- 7.302-26  Utilization  of  labor  surplus 

ares  concerns. 

13-7J02-27  (Reserved) 

13-7.303-38  (Reserved) 

12-7.303-29  Pricing  of  adjustments. 
12-7.303-30  Disabled  veterans  and  veterans 
of  the  Vietnam  era. 

12-7.302-31  Utilization  of  minority  btisl- 
ness  enterprises. 

12- 7.302-32  Payment  of  Interest  on  con¬ 

tractor’s  claims. 

13- 7.302-33  Employment  of  the  handi¬ 

capped. 

12-7.303-34  Clean  air  and  water. 

12-7.303  Clauses  to  be  used  when  appli¬ 
cable. 

12-7.303-1  Clauses  for  fixed-price  research 


and  development  contracts 
Involving  construction. 


12-7.303-2 

(Reserved) 

12-7.303-3 

(Reserved) 

12-7  303-4 

(Reserved) 

12-7.303-6 

(Reserved) 

12-7.303-6 

(Reserved) 

12-7.303-7 

Government  property. 

12-7.303-8 

(Reserved) 

12-7.303-9 

Notice  to  the  Government  of 
labor  disputes. 

12-7.303-10 

(Reserved) 

12-7.303-11 

(Reserved) 

12-7.303-12 

Subcontracts. 

12-7.303-13 

(Reserved) 

12-7.303-14 

(Reserved) 

12-7.303-16 

(Reserved) 

12-7.303-16 

Price  reduction  for  defective 
cost  of  pricing  data. 

12-7.303-17 

(Reserved) 

12-7.303-18 

(Reserved) 

12-7.303-19 

(Reserved) 

12-7.303-20 

LReserved] 

12-7.303-21 

Advance  payments. 

12-7.303-22 

Workmen’s  compensation  In¬ 
surance  (Defense  Base  Act). 

12-7.303-23 

Progress  payments. 

12-7.303-24 

Required  source  for  Jewel 
bearings. 

12-7A03-26 

(Reserved) 

12-7.303-26 

Interest. 

12-7.303-27 

Competition  In  subcontract¬ 
ing. 

12-7.303-28 

Audit  and  records. 

12-7.303-29 

Subcontractor  cost  and  pric¬ 
ing  data. 

12-7.303-30 

(Reserved) 

12-7.303-31 

(Reserved) 

12-7.303-32 

(Reserved) 

12-7.303-33 

(Reserved) 

12-7903-34 

(Reserved) 

23-7.303-36 

(Reserved) 

12-7903-36 

(Reserved) 

12-7.303-37 

(Reserved) 

12-7.303-38 

(Reserved) 

12-7.303-39 

(Reserved) 

12-7.303-40 

(Reserved) 

12-7.303-41 

United  States  products  and 
services  (balance  of  pay¬ 
ments  program) . 

800 

12- 7.303-42  (Reserved) 

13- 7.303-43  (Reserved) 

12-7.303-44  Care  of  laboratory  animals. 

1 2- 7.303-45  ( Reserved ) 

13- 7.303-46  Insurance. 

12- 7  303-47  ( Reserved ) 

13- 7.303-48  (Reserved) 

12-7.303-49  (Reserved) 

12-7.303-60  (Reserved) 

12-7.303-51  Minority  btislness  enterprises 
subcontracting  program. 
12-7.303-52  (Reserved) 

12-7.303-63  (Reserved) 

12-7.303-64  (Reserved) 

12-7.303-55  Cost  accounting  standards. 

12-7.303-66  (Reserved) 

12-7.303-57  (Reserved) 

12-7  303-58  Labor  su^lus  area  subcon¬ 

tracting  program. 

12-7.303-69  Small  business  subcontracting 

program. 

12-7.303-60  (Reserved) 

12-7.303-61  (Reserved) 

12-7.303-62  (Reserved) 

12-7.303-63  Preference  for  U.S.  flag  air 

carriers. 

12-7.303-64  Contracts  with  the  Small 

Business  Administration. 
12-7.303-66  Privacy  Act. 

12-7.303-66  Use  of  UB.  flag  cohunerclal 

vessels. 

12-7.304  Additional  clauses. 

12-7.304-1  Changes. 

12-7.304-2  Alterations  In  contract. 

12-7.304-3  Approval  of  contract. 

12-7  304-4  (Reserved) 

12-7.304-6  Notice  regarding  late  delivery. 

12-7.304-6  Key  personnel. 

12-7.304-7  Liquidated  damages. 

12-7.304-8  Disposition  of  material. 

12-7.304-8  Reports  of  work. 

12-7.350  Required  DOTPR  clauses. 

12-7.350-1  Gratuities. 

12-7.350-2  Authorization  and  consent. 

12-7.350-3  Withholding  payment  for 

nondelivery  of  data. 

12-7.350-4  Dissemination  ot  contract  In¬ 

formation. 

12-7.350-5  Priorities,  allocations,  and  al¬ 

lotments. 

12-7.350-6  Notice  of  delays. 

12-7.350-7  New  material. 

12-7.360-8  Interpretation  or  modification. 

12-7.350-9  Rights  In  data. 

12-7.351  DOTPR  clauses  to  be  used 

when  applicable. 

12-7.351-1  Military  security  requirements. 

12-7.361-2  St<H>  work  orders. 

12-7.351-3  Renegotiation. 

12-7.351-4  Background  patents  (license). 

12-7.351-5  Piling  of  patent  applications. 

12-7.351-6  Reporting  of  royalties. 

12-7.351-7  Refund  of  royalties. 

12-7.351-8  Recovery  of  developmental 

costs. 

12-7.361-9  Value  engineering. 


Suboart  12-7.4 — Clauses  for  Cost-Reimbursament 
Type  Research  and  Oevetopment  Contracts 

12-7.400  Scope  of  subpart. 

12-7.401  Applicability. 

12-7.402  It^ulred  clauses. 

12-7.402-1  Definitions. 

12-7.402-2  Limitation  of  cost  or  funds. 

12-7.402-3  Allowable  cost,  fee,  and  pay¬ 
ment. 

12-7.402-4  Standards  of  work. 

12-7.402-6  Inspection  and  correction  of 
data. 

12-7.402-6  Assignment  of  claims. 

12-7.402-7  Examination  ot  records  by 

Comptroller  General. 

12-7.402-8  Subcontracts. 

12-7.402-9  UtUlzatlcm  Of  small  business 
eoncema. 
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12-7.402-11 

12-7.402-12 

12-7.402-13 

12-7.402-14 

12-7.402-15 

12-7.402-16 


12-7.402-17 

12-7.402-18 

12-7.402-19 

12-7.402-20 

12-7.402-21 


12-7.402-22 

12-7.402-23 

12-7.402-24 

12-7.402-25 

12-7.402-26 

12-7.402-27 

12-7.402-28 

12-7.402-29 

12-7.402-30 

12-7.402-31 

12-7.402-32 

12-7.402-33 

12-7.402-34 


12-7.402-35 


12-7.402-36 

12-7.402-37 

12-7.403 

12-7.403-1 


12-7.403-2 

12-7.403-3 

12-7.403-4 

12-7.403-6 

12-7.403-6 

12-7.403-7 

12-7.403-8 

12-7.403-9 

12-7.403-10 

12-7.403-11 

12-7.403-12 

12-7.403-13 

12-7.403-14 

12-7.403-15 

12-7.403-16 

12-7.403-17 

12-7.403-18 

12-7.403-19 

12-7.403-20 

12-7.403-21 

12-7.403-22 

12-7.403-23 

12-7.403-24 

12-7.403-25 

12-7.403-26 

12-7.403-27 

12-7.403-28 

12-7.403-29 

12-7.408-80 

12-7.403-31 


Termination  for  default  or 
convenience  of  the  Govern¬ 
ment. 

Disputes. 

[Reserved] 

Buy  American  Act. 

Convict  labor. 

Walsh-Healey  Public  Cton- 
tracts  Act. 

Contract  Work  Hours  and 
Safety  Standards  Act — over¬ 
time  compensation. 

Equal  opportunity. 

Officials  not  to  beneflt. 
Covenant  against  contingent 
fees. 

[Reserved] 

Notice  and  assUtance  regard¬ 
ing  patent  and  copyright  In¬ 
fringement. 

Patents. 

[Reserved] 

[Reserved] 

Government  property. 
[Reserved] 

Utilization  of  labor  surplus 
area  concerns. 

Payment  for  overtime  premi¬ 
ums. 

Competition  In  subcontract¬ 
ing. 

Price  reduction  for  defective 
cost  or  pricing  data. 

Price  reduction  for  defective 
cost  or  pricing  data. 
Subcontractor  cost  and  pricing 
data. 

Utilization  of  minority  busi¬ 
ness  enterprises. 

Disabled  veterans  and  veterans 
of  the  Vietnam  era. 

Payment  of  Interest  on  con¬ 
tractor's  claims. 

Employment  of  the  handi¬ 
capped. 

Clean  air  and  water. 

Clauses  to  be  used  when  appli¬ 
cable. 

Clauses  for  cost-relmbtirse- 
ment  type  research  and  de¬ 
velopment  contracts  Involv¬ 
ing  construction. 

[Reserved] 

[Reserved] 

[Reserved] 

Excusable  dela3^. 

[Reserved] 

[Reserved] 

[Reserved] 

Negotiated  overhead  rate. 
Notice  to  the  Government  of 
labor  disputes. 

[Reserved] 

[Reserved] 

[Reserved] 

Make-or-buy  program. 
[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

Advance  payments. 

Workmen's  compensation  In¬ 
surance  (Defense  Base  Act). 
Required  source  tor  Jewel 
bearings. 

General  Services  Administra¬ 
tion  supply  sources. 

Use  of  interagency  motor  pool 
vehicles. 

Interest. 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 


8^c 

12-7.403-32 

12-7.403-33 

12-7.403-34 

12-7.403-35 

12-7.403-36 


12-7.403-37 

12-7.403-38 

12-7.403-39 

12-7.403-40 

12-7.403-41 

12-7.403-42 

12-7.403-43 

12-7.403-44 

12-7.403-45 

12-7.403-46 

12-7.403-47 

12-7.403-48 

12-7.403-49 

12-7.403-50 

12-7.403-51 

12-7.403-52 

12-7.403-53 

12-7.403-64 

12-7.403-55 

12-7.403-56 

12-7.403-67 

12-7.403-58 

12-7.403-69 

12-7.403-60 

12-7.403-61 

12-7.404 

12-7.404-1 

12-7.404-2 

12-7.404-3 

12-7.404-4 

12-7.404-6 

12-7.404-6 

12-7.404-7 

12-7.404-8 

12-7.404-9 


12-7.450 

12-7.450-1 

12-7.450-2 

12-7.460-3 

12-7.450-4 

12-7.460-6 

12-7.460-6 

12-7.450-7 

12-7.450-8 

12-7.451 

12-7.461-1 

12-7.461-2 

12-7.461-3 

12-7.451-4 

12-7.451-5 

12-7.461-6 

12-7.451-7 

12-7.451-8 

12-7.451-9 


[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

United  States  products  and 
services  ( balance  of  pay¬ 
ments  program). 

[Reserved] 

[Reserved] 

Care  of  laboratory  animals. 
[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

Cost  accounting  standards. 
[Reserved] 

I  Reserved  j 

Small  business  subcontracting 
program. 

Labor  surplus  area  subcon¬ 
tracting  program. 

Minority  business  enterprises 
subcontracting  program. 
[Reserved] 

[Reserved] 

Preference  for  U.S.  flag  air 
carriers. 

[Reserved] 

Privacy  Act. 

Use  of  UJ3.  flag  commercial 
vessels. 

Additional  clauses. 

Alterations  in  contract. 
Approval  of  contract. 

Date  of  incurrence  of  costs. 
Notice  regarding  late  delivery. 
Changes. 

Key  personnel. 

Disposition  of  material. 
Reports  of  work. 

Insurance — liability  to  third 
persons. 

R^ulred  DOTPR  clauses. 
Gratuities. 

New  material. 

Priorities,  allocations,  and  al¬ 
lotments. 

Interpretation  or  modification. 
Dissemination  of  contract  In¬ 
formation. 

Authorization  and  consent. 
Notice  of  delays. 

Rights  In  data. 

DOTPR  clauses  to  be  used 
when  applicable. 

Recovery  of  developmental 
costs. 

Filing  of  patent  applications. 
Reporting  of  royalties  (for¬ 
eign). 

Refund  of  royalties. 

Military  security  requirements. 
Stop  work  orders. 

Value  engineering. 
Renegotiation. 

Background  patents  (license). 


Subpsrt  12-7.6— Clauses  for  Fixed-Price 
Construction  Contracts 


12-7.600 

12-7.601 

12-7.602 

12-7.602-1 

12-7.602-1 

12-7.602-2 

12-7.602-3 

12-7.602-4 

12-7.602-5 


12-7.602-6 

12-7.602-7 


Scope  of  subpart. 

General. 

Required  clauses. 
Specifications  and  drawings. 
Definitions. 

Specifications  and  drawings. 
Changes. 

Differing  site  conditions. 
Termination  for  default- 
damages  for  delay — time  ex¬ 
tensions. 

Disputes. 

Payments  to  contractor. 


12-7.602-8 

12-7.602-9 

12-7.602-10 

12-7.602-11 

12-7.602-12 

12-7.602-13 

12-7.602-14 

12-7.602-15 

12-7.602-16 

12-7.602-17 

12-7.602-18 

12-7.602-19 

12-7.602-20 

12-7.602-21 

12-7.602-22 

12-7.602-23 

12-7.602-24 

12-7.602-25 

12-7.602-26 

12-7.602-27 

12-7.602-28 

12-7.602-29 

12-7.602-30 

12-7.602-31 

12-7.602-32 

12-7.602-33 

12-7.602-34 

12-7.602-35 

12-7.602-36 

12-7.602-37 

12-7.602-38 

12-7.603 


12-7.603-1 

12-7.603-2 

12-7.603-3 

12-7.603-4 

12-7.603-5 

12-7.603-6 

12-7.603-7 

12-7.603-8 

12-7.603-9 

12-7.603-10 

12-7.603-11 

12-7.603-12 

12-7.603-13 

12-7.603-14 

12-7.603-15 

12-7.603-16 

12-7.603-17 

12-7.603-18 

12-7.603-19 

12-7.803-20 

12-7.603-21 

12-7.603-22 


12-7.603-23 

12-7.603-24 


12-7.603-25 


12-7.603-26 

12-7.603-27 

12-7.603-28 

12-7.604 

12-7.604-1 

12-7.650 

12-7.650-1 

12-7.650-2 


Assignment  of  claims. 

Material  and  workmanship. 
[Reserved] 

Inspection  and  acceptance. 
Superintendence  by  contrac¬ 
tor. 

Permits  and  responsibilities. 
Conditions  affecting  the  work. 
Other  contracts. 

Patent  Indemnity. 

Additional  bond  security. 
Covenant  against  contingent 
fees. 

Officials  not  to  beneflt. 

Buy  American  Act. 

Convict  labor. 

Equal  opportunity. 

Labor  standards  provisions. 
[Reserved] 

[Reserved] 

Utilization  of  small  business 
concerns. 

Federal,  State,  and  local  taxes. 
[Reserved] 

Termination  for  convenience 
of  the  Government. 

Pricing  of  adjustments. 

Use  and  possession  prior  to 
completion. 

Suspension  of  work 
Utilization  of  minority  busi¬ 
ness  enterprises. 

Disabled  veterans  and  veter¬ 
ans  of  the  Vietnam  era. 
Payment  of  interest  on  con¬ 
tractor's  claims. 

Shop  drawings. 

Employment  of  the  handi¬ 
capped. 

Clean  air  and  water. 

Clauses  to  be  used  when  ap¬ 
plicable. 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

Examination  of  records  by 
Comptroller  General. 
[Reserved] 

[Reserved] 

[Reserved] 

Price  reduction  for  defective 
cost  or  pricing  data. 
Workmen's  compensation  In¬ 
surance  (Defense  Base  Act) . 
[Reserved] 

Advance  payments. 
Performance  of  work  by  con¬ 
tractor. 

[Reserved] 

[Reserved] 

[Reserved] 

Use  of  U.S.  Flag  Commercial 
Vessels. 

Audit  and  records. 
Subcontractor  cost  and  pricing 
data. 

Contracts  with  the  Small  Busi¬ 
ness  Administration  (Special 
8(a)  Contract). 

Small  business  subcontracting 
program. 

Minority  business  enterprises 
subcontracting  program. 
Late  bids  and  modifications  or 
withdrawals. 

Preference  for  U.S.  flag  air  car¬ 
riers. 

Cost  accounting  standards. 
Subcontracts. 

Additional  clauses. 

Liquidated  damages. 

Required  DOTPR  clauses. 
Gratuities. 

Protection  of  existing  vegeta¬ 
tion,  structures,  utilities, 
and  Improvements. 
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00C 

12-7.6S0-8 

ia-7.660-4 


13-7.880-fi 

12-7.650-6 

12-7.660-7 

12-7.660-8 

12-7.660-9 

12-7.660-10 

12-7.660-11 

12-7.660-12 

12-7.660-13 

12-7.650-14 


12-7.660-16 

12-7.660-16 

12-7.660-17 

12-7.660-18 


12-7.661 

12-7.661-1 


12-7.661-2 

12-7.661-3 

12-7.661-4 

12-7.661-6 

12-7.651-6 

12-7.661-7 

12-7.661-8 

12-7.661-9 

12-7.661-10 

12-7.661-11 

12-7.661-12 

12-7.661-13 

12-7.651-14 

12-7.651-15 

12-7.651-16 

Subpart  12" 

12-7.5000 

12-7.5001 

12-7.6001-1 

12-7.6001-2 

12-7.6001-3 

12-7.6001-4 

12-7.6001-6 

12-7.5001-6 

12- 7.6001-7 

13- 7.6001-8 
12-7.6001-9 


12-7.5001-10 

12-7.6001-11 


12-7.6001-12 

12-7.6001-13 

12-7.6001-14 

12-7.5001-16 

12-7.6001-16 


Operations  and  storage  areas 
(use  with  8F-33A) . 

ModlAcatlon  propoeals— price 
breakdown  (use  with  8F- 
3eA). 

Work  schedule  (use  with  8F- 
19). 

Cleaning  up  (use  with  SF- 
33A). 

Additional  deOnitions  (use 
with  SF-28A) . 

8afety  requirements  (use  with 
eP-23A). 

Contracting  officer’s  represent¬ 
ative  (use  with  SF-23A(. 

Contract  time — notice  to  pro¬ 
ceed  ( use  with  8F-23A ) . 

Rights  in  shop  drawings  (use 
with  SF-23A). 

Notice  ol  delays  (use  with  SP- 
23A). 

Prl(M*ltles,  allocations,  and  al¬ 
lotments  (use  with  SF-23A) . 

Dissemination  of  contract  in¬ 
formation  (use  with  SF- 
33A). 

Guarantee  (use  with  SF-33A). 

General  conduct  of  work  (use 
with  SF-19) . 

Contractor  inspection  system 
(use  with  SF-23A) . 

Information  regarding  Buy 
American  Act  (use  with  8F- 
23A). 

Clatises  to  be  used  when  ap¬ 
plicable. 

Notice  and  assistance  regard¬ 
ing  patent  and  copyright  in¬ 
fringement. 

Authorization  and  consent. 

Military  security  requirements. 

Performance  of  work  by  con¬ 
tractor. 

Government-furnished  proper¬ 
ty. 

Physical  data. 

Variations  in  estimated  quan¬ 
tities  contracts. 

Availability  and  use  of  utility 
services. 

Misplaced  material. 

81gnal  lights. 

Time  extensions  for  delays  to 
elements  of  the  work. 

Progress  charts  and  require¬ 
ments  for  overtime  work. 

I^>eclal  precautions  for  work  at 
operating  airports. 

Quantity  surveys. 

Layout  of  work. 

Value  engineering  incentive. 

-7.50 — Procurement  of  Mortuary 
Services 

8cope. 

Required  clauses. 

Definitions. 

Payments. 

Assignment  of  claims. 

Federal.  8tate,  and  local  taxes. 

Termination  for  convenience 
of  the  Government. 

Default. 

Disputes. 

Convict  labor. 

Contract  Work  Hours  Stand¬ 
ards  Act— overtime  compen. 
sation. 

Officials  not  to  benefit. 

Covenant  against  contingent 
fees. 

Gratuities. 

Equal  opportunity. 

Examination  of  records  by 
Comptroller  General. 

Requirements. 

Contract  period. 


S^c 

12-7  6001-17 
12  7  5001-18 
12-7  6001  19 
12-7  6001  20 
12  7  6001  21 

12- 7.6001-33 

13- 7.6001-23 
12  7.6001-24 
13-7.6001-25 
12-7.5001-26 
12-7.6001-27 

12- 7.5001-28 

13- 7.6001  -29 
12-7.5001-30 
12-7.6001-31 
12-7.5001-33 


13-7  6001  -33 
12-7.6001-34 


Area  of  performance. 
Specifications. 

Using  activities. 

Delivery  orders  and  invoices. 
Delivery  and  performance. 
8ubc<mtractlng. 

Additional  default  provision. 
Inspection. 

Group  Interment. 

Professional  requirements. 
Facility  requirements. 
Preparation  history. 

Changes. 

Inconsistent  provisions. 
Coordination. 

Preparation  of  remains  at 
other  than  contractor's  es¬ 
tablishment. 

Major  restorative  art. 
Passenger  car. 


Subpsrt  12-7.51 — Clauses  for  ArcMtect-Engliwar 
Contracts 


13-7.6100 

12-7.6100-1 

12-7.6101 

12-7.6101-1 

12-7.6101-3 

12-7.6101-3 

12-7.5101-4 

12-7.6101-6 

12- 7.5101-6 

13- 7.6101-7 
12-7.5102 

12-7.6102-1 

12- 7.6102-2 

13- 7.6102-3 

12-7.6103-4 

12-7.6102-5 


12-7.6102-6 

12-7.6103 

12-7.5101-1 

12-7.5103-2 

12-7.5103-3 

12-7.5103-4 


Scope. 

Amendment  of  Standard  Form 
263. 

Required  clauses. 

Composition  of  contractor. 

Interpretation  of  modification 

Dissemination  of  contract  in¬ 
formation. 

Inspection. 

Notice  of  delays. 

Certification  of  drawings  and 
other  documents. 

Gratuities. 

Clauses  to  be  used  when  ap¬ 
plicable. 

Military  security  requirements. 

Audit  and  records. 

Price  reduction  for  defective 
cost  or  pricing  data. 

Subcontractor  cost  or  pricing 
data. 

Architectural  designs  and 
data — Government  rights 

(sole  property). 

Renegotiation. 

Additional  clauses. 

Method  of  payment. 

Preparation  of  specifications. 

Construction  cost  limitations. 

Building  codes 


Subpsrt  12-7.52 — Clauses  for  Fixed-Price  Vessel 
Repair,  Alteration,  or  Conversion  Contracts 


12-7.5200 

12-7.6201 

12-7.6201-1 

12- 7.6201-2 

13- 7.5201-3 

13-7.6201-4 

12-7.5201-6 

12-7.6201-6 

12-7.5201-7 

12-7.6201-8 

12- 7.5201-9 

13- 7.6201-10 
12-7.5201-11 
12-7.6201-12 

12- 7.6201-13 

13- 7.6201-14 
12-7.6201-15 
12-7.6201-16 

12-7.6201-17 

12-7.6201-18 

12-7.6201-19 

12-7.5201-20 


13-7.5201-31 

12-7.6201-22 

12-7.5201-23 


Scope  of  subpart. 

Required  clauses. 

Delivery  and  shifting  of  vessel. 
Performance. 

Inspection  and  manner  of  do¬ 
ing  work. 

Subcontracts. 

Lay  days. 

Changes. 

Extras. 

Payments. 

Government-furnished  prop¬ 
erty. 

Liability  and  insurance. 

Title. 

Discharge  of  liens. 

Federal,  State,  and  local  taxes. 
Default. 

Delays. 

Termination  for  convenience 
of  the  Government. 
Disputes. 

Pa'tent  Indemnity. 
Authorization  and  consent. 
Notice  and  assistance  regard¬ 
ing  patent  and  copyright  in¬ 
fringement. 

Buy  American  Act. 

Convict  labor. 

Contract  Work  Hours  and 
Safety  Standards  Act — over¬ 
time  compensation. 


Sac 

13-7.6201-24 

12-76201-26 


13-7.5301-36 
12  7  6201-27 
12-  7  8301-28 

12-7.5201-29 

12-7.6301-30 

12- 7.6301-31 

13- 7.6301-32 
12-7  6201-33 

12-7.6201-34 

12- 7.5201-36 

13- 76201-86 
12-7  5201-37 
12-7.6202 

12-7.6201-1 

12-7.6202-2 

12-7.6202-3 

12-75203-4 

12-7.5202-6 

12-7.6303-6 


Walsh-Healey  Public  Contracts 
Act. 

Department  of  Labor  safety 
and  health  regulations  for 

'Sutiiedsj  diqs 

Bqual  opportunity. 

Officials  not  to  benefit. 

Covenant  against  oontingent 
fees. 

Additional  bond  security. 

Interpretation  or  modification. 

Notice  of  delays. 

Gratuities. 

Examination  of  records  by 
Comptroller  General. 

Utilization  of  small  business 
concerns. 

Utilization  of  labor  surplus 
area  concerns. 

Assignment  of  claims. 

Definitions. 

Clauses  to  be  used  when  appli¬ 
cable. 

Price  reduction  for  defective 
cost  of  pricing  data. 

Audit  and  records. 

Subcontractor  cost  and  pricing 
data. 

Military  security  requirements. 

Guaranty. 

Priorities,  allocations,  and 
allotments. 


13-7.6202-7  Index  for  specifications. 

AxrrHoarrT:  Sec  205(c),  63  Stat.  389;  40 
u  s  e  486(C).  10  u  s  e.  2301-3314. 

§  12—7.000  Scope  of  part. 


This  part  sets  forth  all  contract  clauses 
for  use  in  connection  with  the  procure¬ 
ment  of  supplies  and  services. 

Subpart  12-7.1— Clauses  for  Fixed  Price 
Supply  Contracts 


%  12—7.100  Scope  of  snbpert. 


This  subpart  sets  forth  uniform 
clauses  for  use  in  fixed  price  supply  con¬ 
tracts. 

§  12—7.101  Applicability. 


The  clauses  set  forth  or  cited  in  this 
subpart  shall  be  used  when  required,  or 
as  applicable  or  additional  clauses  in  all 
fixed-price  supply  contracts  cited  in 
PPR  1-7.101. 


§  12—7.102—1  Definitions. 

Insert  the  clauses  set  forth  in  FPR 
forth  in  PPR  Subpart  1-7.102. 

§  12—7.102  Definitions. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-1. 

§  12-7.102-2  Changes. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-2. 

12-7.102-3  Extras. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-3. 

§12—7.102—4  Variation  in  quantity. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-4. 


§  12—7.102—450  Extent  of  quantity 
variation. 

The  following  clause  Is  prescribed  for 
use  in  accordance  with  DOTPR  12-1.353. 


FfiDIRAL  KfGtSm,  VOL.  42,  NO.  1 74— THURSDAY,  SEPTEMBER  B,  1977 


45214 


RULES  AND  REGULATIONS 


KrmtT  or  Quaktitt  Vauation 

1%e  permissible  varletlon  under  the  clause 
of  the  Oeneral  Provisions  entitled  “Varia¬ 
tion  In  Quantity"  shall  be  limited  to: 

Increase  (Insert:  _ percent  or  none) 

Decrease  (Insert:  _ percent  or  none) 

This  Increase  or  decrease  shall  apply  to 

_  (Insert  In  the  blank  the  designs- 

tlon(s)  to  which  the  percentages  apply,  such 
as  (1)  the  total  contract  quantity;  (2)  Item 
1  only;  (3)  each  quantity  specified  In  the 
delivery  schedule  of  the  “Time  or  Delivery" 
clause;  (4)  the  total  Item  quantity  for  each 
destination;  (6)  the  total  quantity  of  each 
Item  without  regard  to  destination.) 

(End  of  clause) 

§  12—7.102—5  Inspection. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-5. 

§  12—7.102—6  Responsibility  for  sup¬ 
plies. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-6. 

§  12—7.102—7  Payments. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-7. 

§  12—7.102—8  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FPRl- 
30.703  under  the  conditions  contained 
therein. 

Subpart  12-7.1 — Clauses  for  Fixed  Price 
Supply  Contracts 

§  12-7.102-9  [Reserved] 

§  12—7.102—10  Federal,  State,  and  local 
taxes. 

Insert  the  clauses  cited  in  FPR  1-7.102- 
10  as  prescribed  therein. 

§  12-7.102-11  Default. 

Insert  the  clause  set  forth  in  FPR  1- 
8.707  as  prescribed  in  FPR  8-700-2(b) 
(1). 

§  12—7.102—12  Disputes. 

Insert  the  clause  set  forth  in  FPR  1- 

7.102- 12. 

§  12-7.102-13  [Reserved] 

§  12—7.102—14  Buy  American  Act. 

Insert  the  clause  set  forth  in  FPR  1- 
6.104-5  as  prescribed  therein. 

§  12—7.102—15  Contract  work  hours  and 
Safety  Standards  Act— overtime  com* 
pensation 

Insert  the  clause  set  forth  in  FPR  1- 
12.303  as  prescribed  in  FPR  1-12.302. 

§  12—7.102—16  Equal  opportunity. 

Insert  the  clause  set  forth  in  FPR  1- 
12.803-2  as  prescribed  in  ^R  1-12.803-1. 
§  12—7.102—17  Officials  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR  1- 

7.102- 17. 

§  12—7.102—18  Covenant  against  con¬ 
tingent  fees. 

Insert  the  clause  set  forth  in  FPR  1- 
1.503  as  prescribed  in  FPR  1-1.501. 


§  12—7.102—19  Termination  for  conven¬ 
ience  of  the  Government. 

Insert  the  clause  cited  in  FPR  1-7.102- 
19  as  prescribed  therein. 

§  12-7.102-20  Pricing  of  adjustments. 

Insert  the  clause  set  forth  in  FPR  1- 

7.102- 20. 

§  12-7.102-21  Employment  of  the 
handicapped. 

Insert  the  clause  set  forth  in  FPR 
Temi>orary  Regulation  No.  38,  May  1976. 

§  12—7.102—22  Payment  of  interest  on 
contractor's  claim. 

Insert  the  clause  set  forth  in  FPR  1- 
1.322  as  prescribed  therein. 

§  12—7.102—23  Clean  air  and  water. 

Insert  the  clause  set  forth  in  FPR  1- 
1.2302-2  as  prescribed  therein. 

§  12—7.103  Clauses  to  be  used  when 
applicable. 

§  12—7.103—1  Clauses  for  fixed-price 
supply  contracts  involving  construc¬ 
tion. 

Insert  the  clauses  cited  in  FPR  1- 

7.103- 1  under  the  conditions  prescribed 
therein. 

§  12—7.103—2  Additional  bond  security. 

Insert  the  clause  set  forth  in  FPR  1- 

7.103- 2. 

§  12—7.103—3  Examination  of  records 
by  the  Comptroller  General. 

Insert  the  clause  set  forth  in  FPR  1- 

7.103- 3  under  the  conditions  prescribed 
therein. 

§  12—7.103—4  Notice  and  assistance  re¬ 
garding  patent  and  copyright  in¬ 
fringement. 

Insert  the  clause  set  forth  in  FPR 
1-7.103-4  under  the  ccmditions  pre¬ 
scribed  therein. 

§  12—7.103—5  Convict  labor. 

Insert  the  clause  set  forth  in  FPR 
1-12.204  under  the  conditions  prescribed 
in  FPR  1-12.203. 

§  12-7.103-6  Walsh-Healey  Public  Con¬ 
tracts  Act. 

Insert  the  clause  set  forth  in  FPR 
1-12.605  under  the  conditions  prescribed 
in  FPR  1-12.602. 

§  12—7.103—7  Utilization  of  small  busi¬ 
ness  concerns. 

Insert  the  clause  set  forth  in  FPR 
1-1 .710-3 (a)  imder  the  conditions  pre¬ 
scribed  therein. 

§  12—7.103—8  Small  business  subcon¬ 
tracting  program. 

Insert  the  clause  set  forth  in  FPR 
1-1.710-3  (b)  under  the  conditions  pre¬ 
scribed  therein. 

§  12—7.103—9  Utilizaton  of  labor  sur¬ 
plus  area  concerns. 

Insert  the  clause  set  forth  in  FPR 
1-1 .805-3  (a)  under  the  ccmditions  pre¬ 
scribed  therein. 


§  12—7.103—10  Labor  surplus  area  sub¬ 
contracting  program. 

Insert  the  clause  set  forth  in  FPR 
l-1.805-3(b)  imder  the  conditions  pre¬ 
scribed  therein. 

§  12—7.103—11  Utilization  of  minority 
business  enterprises. 

Insert  the  clause  set  forth  in  FPR 
l-1.1310-2(a)  under  the  cimditions  pre¬ 
scribed  therein. 

§  12—7.103—12  Minority  business  enter¬ 
prises  subcontracting  program. 

Insert  the  clause  set  forth  in  FPR 
l-1.1310-2(b>  under  the  conditions  pre¬ 
scribed  therein. 

S  12—7.103—13  Humane  slaughter  of 
livestock. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-4.605  or  1-4.606  under  the  con¬ 
ditions  prescribed  in  FPR  1-4.604. 

§  12—7.103—14  Required  source  for 
jewel  bearings. 

Insert  the  clause  set  forth  in  FPR 
1-1.319  under  the  conditions  prescribed 
therein. 

§  12—7.103—15  [Reserved] 

§  12—7.103—16  Disabled  veterans  and 
veterans  of  the  Vietnam  era. 

Insert  the  clause  set  forth  in  FPR 
Temporary  Regulations  No.  39  in  all 
contracts  which  exceed  $10,000. 

§  12—7.103—17  Priee  reduction  for  de¬ 
fective  cost  or  pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-1  under  the  conditions 
prescribed  therein. 

§  12—7.103—18  Audit  and  records. 

Insert  the  appropriate  clause  (s)  set 
forth  in  FPR  1-3.814-2  under  the  con¬ 
ditions  prescribed  therein. 

§  12—7.103—19  Subcontractor  cost  and 
pricing  data. 

Insert  the  clause  set  forth  in  FPR 
1-3.814-3  under  the  conditions  pre¬ 
scribed  therein. 

§  12—7.103—20  Advance  payments. 
Insert  the  provisions  cited  in  FPR  1- 

7.103- 20  under  the  conditions  prescribed 
therein. 

§  12—7.103—21  Progress  payments. 

Insert  the  clause  cited  in  FPR  1-7.103- 
21  under  the  conditions  prescribed 
therein. 

§  12—7.103—22  Workmen's  compensa¬ 
tion  insurance  (Defense  Base  Act). 

Insert  the  clause  set  forth  in  FPR  1- 
10.402  under  the  conditions  prescribed 
therein. 

§  12—7.103—23  Late  offers  and  modifi¬ 
cations  or  withdrawals. 

Insert  the  provisions  cited  in  FPR  1- 

7.103- 23  imder  the  conditions  prescribed 
therem. 
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I  12— 7.10S~24  Coatracto  witk  the  Small 
BusineM  Adminutration. 

Insert  the  clausefi)  cited  In  FPR  1- 

7.103- 24  under  the  conditions  prescribed 
therein. 

S  12—7.103—25  Supplementary  tax 
clauaea. 

Insert  the  clause(s)  cited  in  FPR  1- 

7.103- 25  under  the  conditions  prescribed 
therein. 

§  12-7.103-26  Preferenre  for  U.S.  flag 
air  carriera. 

Insert  the  clause  set  forth  in  FPR  1- 
1.323-2  under  the  conditions  prescribed 
therein. 

§  12—7.103—27  Cost  aeeounting  stand* 
ards. 

Insert  the  notices  and  clauses  cited  in 
FPR  1-7.103-27  under  the  conditions 
prescribed  therein. 

S  12—7.10.3—28  Subcontracts. 

Insert  the  clause  set  forth  in  FPR  1- 

7.103- 27  under  the  conditions  prescribed 
therein. 

S  12-7.103-29  Privacy  Act. 

Insert  the  clause  set  forth  in  FPR  1- 
1.327-5  as  amended  below  under  the  con¬ 
ditions  prescribed  therein. 

Substitute  the  following  for  FPR  1.327-5 

(b) : 

(b)  The  following  notification  shall  be  In¬ 
cluded  In  every  solicitation  and  In  every  con¬ 
tract  when  performance  of  work  under  the 
contract  may  Involve  the  design,  develop¬ 
ment,  and/or  operation  of  a  system  of  rec¬ 
ords  on  Individuals  for  an  agency  function. 

PaivACT  Act  Noxificatiok 

Performance  of  work  by  the  contractor 
under  this  procurement  action  may  Involve 
the  design,  development  and/or  operation  of 
a  system  of  records  on  Individuals  that  la  to 
be  operated  by  the  contractor  to  accomplish 
an  agency  function.  When  such  work  Is  to  be 
performed,  the  contractor  shall  comply  with 
the  Privacy  Act  of  1974,  Pub.  L.  93-679,  De¬ 
cember  31,  1974  (S  D-SX::.  652a)  and  appli¬ 
cable  agency  regulations.  Violations  of  the 
Act  may  Involve  the  Imposition  of  criminal 
penalties. 

Substitute  the  following  for  FPR  1.327-5 

(c) : 

(c)  The  following  clause  shall  be  Included 
In  every  solicitation  and  In  every  contract 
vrtien  the  performance  of  work  thereunder 
may  Involve  the  design,  development,  or  op¬ 
eration  of  a  system  of  records  on  Individuals 
that  Is  to  be  operated  by  the  contractor  to 
accomplish  an  agency  function,  regardless  of 
whether  the  system  Is  the  jH-lmary  purpose  of 
the  contract. 

PaiVACT  Act 

(a)  The  contractor  agrees:  (1)  To  comply 
with  the  Privacy  Act  of  1974  (the  Act)  and 
the  rules  and  regulations  Issued  pursuant  to 
the  Act  when  performance  under  the  con¬ 
tract  involves  the  design,  development,  or  op¬ 
eration  of  any  system  of  records  on  Indi¬ 
viduals  to  be  operated  by  the  contractor  in 
wder  to  accomplish  an  agency  function; 

(2)  To  notify  the  Qovemment  when  he 
anticipates  operating  a  system  of  records  In 
order  to  accomplish  the  requirements  of  this 
contract.  If  such  system  contains  Informa¬ 
tion  about  Individuals  which  will  be  re- 
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trleved  by  the  individual's  name  or  other 
Identifier  assigned  to  the  Individual.  A  system 
of  records  subject  to  the  Act  may  not  be 
employed  In  the  performance  of  this  con¬ 
tract  until  the  necessary  approval  and  publi¬ 
cation  requirements  applicable  to  the  system 
have  been  carried  out.  The  contractor  agrees 
to  correct,  maintain,  disseminate,  and  use 
such  records  In  accordance  with  the  require¬ 
ments  of  the  Act,  and  to  comply  with  all 
applicable  requirements  of  the  Act; 

(3)  To  Include  the  Privacy  Act  Notifica¬ 
tion  contained  in  this  contrMt  In  every  sub¬ 
contract  solicitation  and  In  every  subcon¬ 
tract  when  the  performance  of  work  under 
the  proposed  subcontract  may  Involve  the 
design,  development,  or  operation  of  a  sys¬ 
tem  of  records  on  Individuals  that  is  to  be 
operated  under  the  contract  to  accomplish 
an  agency  function;  and 

i4)  To  include  this  clause.  Including  this 
paragraph.  In  all  subcontracts  under  which 
work  for  this  contract  is  performed  or  which 
Is  awarded  pursuant  to  this  contract  when 
the  performance  of  work  under  the  subcon¬ 
tract  may  Involve  the  design,  development, 
or  operation  of  such  a  system  of  records. 

(b)  For  the  purposes  of  the  Act.  when  the 
contract  involves  the  operation  of  a  system 
of  records  on  Individuals  to  accomplish  an 
agency  function,  the  contractor  and  any  em¬ 
ployee  of  the  contractor  Is  considered  to  be 
an  employee  of  the  agency,  and  the  require¬ 
ments  of  the  Act,  Including  the  civil  and 
criminal  penalties  for  violation  of  the  Act. 
are  applicable  except  that  the  criminal 
penalties  shall  not  apply  with  regard  to  con¬ 
tracts  effective  prior  to  September  27,  1976. 
In  addition,  failure  to  comply  with  the  pro¬ 
visions  of  the  Act  or  of  this  clause  will  make 
this  contract  subject  to  termination  for  de¬ 
fault  as  provided  for  In  the  general  provi¬ 
sions  of  this  contract. 

(c)  The  terms  used  In  this  clause  have  the 
following  meanings;  (1)  “Operation  of  a 
system  of  records”  means  perfmmance  of  any 
of  the  activities  associated  with  maintaining 
the  system  of  records  Including  the  collec¬ 
tion,  use,  and  dissemination  of  records. 

(2)  “Record”  means  any  item,  collection, 
or  grouping  of  information  about  an  Indi¬ 
vidual  that  Is  maintained  by  an  agency.  In¬ 
cluding,  but  not  limited  to.  his  education, 
financial  transactions,  medical  history,  and 
criminal  or  employment  history  and  that 
contains  his  name,  or  the  identifying  num¬ 
ber,  symbol,  or  other  identifying  particu¬ 
lar  assigned  to  the  individual,  such  as  a 
finver  or  voice  print,  or  a  photograph. 

(3)  “Svstem  of  records”  on  Individuals 
means  a  group  of  any  records  under  the  con¬ 
trol  of  anv  agenev  from  which  Information 
is  retrieved  by  the  name  of  the  Individual 
or  by  some  Identifying  number,  symbol,  or 
other  identifying  particular  assigned  to  the 
Individual. 

(Knd  of  clause) 

§  12—7.103—30*  Clausea  for  soliritatinns 
and  contra<'ta  for  aulomatir  data 
processing  (ADP)  equipment,  soft¬ 
ware,  maintenance  services,  and 
supplies, 

Insert  the  clauses  cited  in  FPR  1- 

7.103-30  as  prescribed  therein. 

§  12—7.103—31  Use  of  U.S.  flag  commer¬ 
cial  vessels. 

Insert  the  clause  prescribed  by  FPR 
1-19.108-2  under  the  ctmditions  set  forth 
therein. 

§  12—7.104  Additional  clauses. 

Insert  the  clauses  cited  in  FPR  Sub¬ 
part  1-7.104  if  it  is  desired  to  cover  the 
subject  matter. 
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g  12-7.104-1  Liquidated  damages  pre¬ 
visions. 

Insert  the  provisions  set  forth  in  FPR 
1-1.315-3  under  the  condiUems  pre¬ 
scribed  in  FPR  1-1.315. 

§  12—7.104—2  Changes  lo  **make^r- 
buy**  program. 

Insert  the  clause  set  forth  in  FPR  1- 
3.902-3  in  all  contracts  containing  a 
“make  or  buy”  program. 

§  12—7.104—50  Fast  payment  provkioBS. 

In  accordance  with  DOTPR  12-3.653 
insert  the  following  clause  in  all  fast 
payment  orders: 

Fast  Payment  PaocxDxnis 

(a)  General.  This  Is  a  fast  payment  order. 
Invoices  will  be  paid  on  the  basis  of  the 
Contractor's  delivery  to  a  post  office,  com¬ 
mon  carrier,  or.  In  shipment  by  other  means, 
to  the  point  of  first  receipt  by  the  Oovem- 
ment. 

tb)  Responsibility  for  supplies.  Title  to  the 
supplies  shall  vest  in  the  Government  upon 
delivery  to  a  post  office  or  common  carrier  for 
shipment  to  the  specific  destination.  If  ship¬ 
ment  Is  by  means  other  than  poet  office  or 
common  carrier,  title  to  the  supplies  shall 
vest  In  the  Government  upon  delivery  to  the 
point  of  first  receipt  by  the  Government. 
Notwithstanding  any  Other  provision  of  the 
purchase  order,  the  contractor  shall  assume 
all  responsibility  and  risk  of  loss  for  supplies 
(1)  not  received  at  destination,  (lit  damaged 
In  transit,  or  dlli  not  conforming  to  ptir- 
chase  requirements.  The  Contractor  shall 
either  replace,  repair,  or  correct  such  supplies 
promptly  at  his  expense.  Provided.  Instruc¬ 
tions  to  do  so  are  fumlsbed  by  the  Contract¬ 
ing  Officer  within  ninety  (90)  days  from  the 
date  title  to  the  supplies  vests  In  the  Govern¬ 
ment. 

(c)  Preparation  of  invoice,  fl)  Upon 
delivery  of  supplies  to  a  post  (^ce,  com¬ 
mon  carrier,  or  in  shipments  by  other 
means,  the  point  of  first  receipt  by  the 
Government,  the  Contractor  shall  pre¬ 
pare  an  Invoice  in  accordance  with  the 
instructions  in  this  order,  except  that  in¬ 
voices  under  a  blanket  purchase  agree¬ 
ment  shall  be  prepared  in  accordance 
with  the  provisions  of  the  agreement.  In 
shipments  by  either  post  oCBce  or  com¬ 
mon  carriers,  the  Contractor  shall  either 
4A>  cite  on  his  invoice  the  date  of  ship¬ 
ment,  name  and  address  of  carrier,  bill 
of  lading  number  or  other  shipment 
document  number,  or  fB)  attach  copies 
of  such  documents  to  his  invoice  as 
evidence  of  shipment.  In  additiem  the  in¬ 
voice  shall  be  prominently  marked  "Fast 
Pay.”  In  case  of  delivery  by  other  than 
post  cflBce  of  common  carrier,  a  receipted 
copy  of  the  Contractor’s  delivery  docu¬ 
ment  shall  be  attached  to  the  invoice  as 
evidence  of  delivery. 

(2>  If  the  purchase  price  excludes  the 
cost  of  transportation,  the  contractor 
shall  enter  the  prepaid  shipping  cost  on 
the  invoice  as  a  separate  item.  The  cost 
of  parcel  post  insurance  will  not  be  paid 
by  the  Government.  If  transportation 
charges  are  separately  stated  on  the  in¬ 
voice,  the  contractor  agrees  to  retain  re¬ 
lated  paid  freight  bills  or  other  transpor¬ 
tation  billings  paid  separately  for  a  pe¬ 
riod  of  three  years  and  to  furnish  such 
bills  to  the  Government  when  requested 
for  audit  purposes. 
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(d)  CerUfloeMon  of  inootce.  TlM  eontimc- 
tor  agrees  that  the  submission  of  an  invoice 
to  the  Government  for  pajrment  Is  a  certi¬ 
fication  that  the  supplies  for  which  the  Gov¬ 
ernment  Is  being  billed  have  been  shipped  or 
delivered  In  accordance  with  shipping  In¬ 
structions  Issued  by  the  ordering  officer,  In 
the  quantities  shown  on  the  Invoice,  and 
that  such  supplies  are  In  the  quantity  and  of 
the  quality  designated  by  the  cited  purchase 
order. 

(End  of  provisions) 

§  12-7.150  Required  DOTPR  clauses. 

The  following  clauses  shall  be  inserted 
in  all  fixed  price  supply  contracts  exceed¬ 
ing  $10,000,  except  where  they  are  clearly, 
inappropriate  for  use  (e.g.,  contracts  for 
subsistence  supplies) .  Additional  clauses 
may  be  used  which  are  considered  by 
each  Administration  to  be  essential  to  its 
operations. 

§  12—7.150—1  Gratuities. 

GBATUmBS 

(a)  The  Government  may,  by  written  no¬ 
tice  to  the  Oontractor,  terminate  the  right 
of  the  Contractor  to  proceed  under  this  con¬ 
tract  if  It  Is  found,  aftw  notice  and  hear¬ 
ings,  by  the  agency  head  or  his  duly  author¬ 
ised  representative,  that  gratia  ties  (in  the 
form  of  entertainment,  gifts,  or  otherwise) 
were  offered  or  given  by  the  Contractor,  or 
any  agent  or  representative  of  the  Contrac¬ 
tor,  to  any  officer  or  employee  of  the  Govern¬ 
ment  with  a  view  toward  securing  a  con¬ 
tract  or  securing  favorable  treatment  with 
respect  to  the  awarding  or  amending,  or  the 
maXlng  of  any  determinations  with  respect 
to  the  performing  of  such  contract;  Provided. 
That  the  existence  of  the  facts  upon  which 
the  agency  head  or  his  duly  authorized  repre¬ 
sentative  makes  such  findings  »haii  be  In  Is¬ 
sue  and  may  be  reviewed  In  any  competent 
court. 

(b)  In  the  event  this  contract  Is  termi¬ 
nated  as  provided  In  paragraph  (a)  hereof, 
the  Government  shall  be  entitled  (1>  to  pur¬ 
sue  the  same  remedies  against  the  Contrac¬ 
tor  as  It  could  pursue  in  the  event  of  a 
breach  of  the  contract  by  the  Contractor 
(11)  as  a  penalty  in  addition  to  any  other 
damages  to  which  It  may  be  entitled  by  law, 
to  exemplary  damages  In  an '  amount  (as 
determined  by  the  agency  head  or  his  duly 
authorized  representative)  which  shall  be 
not  less  than  three  or  more  than  ten  times 
the  cost  incurred  by  the  Contractor  In  pro¬ 
viding  any  such  gratuities  to  any  such  officer 
or  employee. 

(c)  The  rights  and  remedies  of  the  Gov¬ 
ernment  provided  In  this  clause  shall  not  be 
exclusive  and  are  In  addition  to  any  other 
rights  and  remedies  provided  by  law  or  under 
this  contract. 

(End  of  clause) 

§  12-7.150-2  New  materials. 

Mxw  MATZBIAia 

Except  as  to  any  supplies  or  components 
which  the  contract  specifically  provides  need 
not  be  new,  all  supplies  and  components  to 
be  provided  under  this  contract  shall  be  new 
(not  used  or  recrmdltloned,  and  not  of  such 
age  or  so  deteriorated  as  to  impair  their  use¬ 
fulness  or  safety),  of  current  production, 
and  of  the  most  suitable  grade  for  the  pur¬ 
pose  intended.  If  at  any  time  during  the 
performance  of  this  contract  the  Oontractor 
beUeves  that  the  furnishing  of  supplies  or 
compiments  which  are  not  new  Is  necessary 
or  desirable,  he  shaU  notify  the  Contracting 
Officer  Immedlatffiy,  in  writing,  including  the 
reasons  therefor  and  proposing  any  consid¬ 


eration  which  will  flow  to  the  Government  If 
authorization  to  use  such  supplies  Is  granted. 

(End  of  clause) 

§  12— 7.)  50-3  Priorities*  allocsUonst  and 
allotments. 

PaioBinis,  Aixocations,  and  AixormifTS 

The  Contractor  shall  follow  the  provisions 
of  DMS  Reg.  1  and  all  other  ^pllcable  reg¬ 
ulations  and  orders  of  the  Business  and  De¬ 
fense  Services  Administration  In  obtaining 
controlled  materials  and  other  products  and 
materials  required  for  the  performance  of 
this  contract. 

(End  of  clause) 

§  12-7.150-4  Interpretation  or  modifi¬ 
cation. 

iNTXaPSETATION  OS  MODITlCATIOir 

No  oral  statement  of  any  person,  and  no 
written  statement  of  anyone  other  than  the 
Contracting  Officer,  or  his  authorized  repre¬ 
sentative  designated  In  accordance  with  sec¬ 
tion  12-1.403-60  of  the  DOT  Procurement 
Regulations  (41  CFR  12-1.402-60),  acting 
within  the  limits  of  bis  authority  specified 
In  such  designation,  shall  modify  or  other¬ 
wise  affect  any  provision  of  the  contract. 

(End  of  clause) 

§  12—7.150-5  Notice  of  readiness  for  in¬ 
spection. 

Norm  or  Readiness  rot  Inspection 

(a)  If  the  contract  provides  for  Inspectlmi 
at  the  Contractor's  plant,  the  Contractor 
shall  give  the  Contracting  Officer  at  least 
5  days’  (unless  a  longer  period  is  specified 
In  the  SAedule)  written  or  telegraphic  no¬ 
tice  of  readlnesB  for  Inspection  In  cases 
where  no  security  clearance  Is  required  for 
the  Government  Inspector.  In  cases  where 
security  clearance  Is  required  for  the  Gov- 
emmet  Inspector  to  obtain  access  to  the 
ContractiN’s  plant,  the  Contractor  shall  Iso 
advise  the  Contracting  Officer  and  give  at 
least  8  days'  notice  of  readiness  for  Inspeo- 
tkm. 

(b)  In  those  cases  where  a  Government 
Inspector  Is  assigned  to  the  plant  for  the 
purpose  of  conducting  continuous  Inspec¬ 
tions  of  production  on  the  contract,  and  he 
Is  otherwise  kept  Informed  of  the  progress 
of  production,  the  written  notices  speoified 
In  (a)  above  need  not  be  given. 

(End  of  clause) 

§  12-7.150-6  Definition  of  delivery 
terms. 

DxnNiTtoN  or  Dxuvbt  Items 

The  meaning  of  delivery  terms  used  In  this 
contract  such  as  “f.o.b.  origin",  "f.o.b.  desti¬ 
nation”,  “f  jia.  vessel,  port  of  shipment”,  and 
other  delivery  terms  shall  be  as  those  terms 
are  defined  In  subpart  1-19.3  ot  the  Federal 
Procurement  Regulations  (41  CFR  1-19.S). 

(End  of  clause). 

12—7.150—7  Evidence  of  delivery. 

Evidence  of  Deliveet 

When  the  contract  delivery  point  Is  *‘f.oI>. 
origin”,  evidence  of  delivery  shall  be  sub¬ 
mitted  with  Invoices.  In  the  case  of  freight 
or  express  shipment,  this  evidence  shall  be 
In  the  form  of  memorandum  copies  of  Bills 
of  Lading  duly  receipted  by  the  carrier.  In 
the  case  of  parcel  post  shipments  this  evi¬ 
dence  rtiall  be  by  Post  Office  Certificate  of 
Mailing.  Form  3817.  If  the  Invoice  submitted 
for  payment  is  not  accompanied  by  evidence 
of  delivery,  discounts  for  prompt  payment 
will  be  computed  from  dste  of  rece^it  of  such 


evidence  of  delivery,  when  the  contract  de¬ 
livery  point  is  other  than  "f.o.b.  origin”, 
evidence  of  delivery  will  be  obtained  from  the 
consignee. 

(End  of  clause) 

12—7.150—8  Withholding  payment  for 
nondelivery  of  data. 

When  the  contract  requires  data  to  be 
furnished,  its  timely  delivery  is  impor¬ 
tant.  The  clause  set  forth  below  is  de¬ 
signed  to  Insure  timely  delivery  of  com¬ 
plete  and  current  data.  The  clause  pro¬ 
vides  for  a  withholding  of  a  certain 
percentage  of  the  contract  price,  but  the 
contracting  oCBcer  may  specify  a  lesser 
amoimt  in  the  schedule  if  circumstances 
warrant. 

WiTHOLoiNG  Payment  fob 
Nonoelivebt  of  Data 

(a)  If  technical  data  such  as  plans,  draw¬ 
ings.  reports,  spare  parts  lists,  repair  parts 
lists,  or  the  like,  or  Instruction  books  (In¬ 
cluding  manuscript  or  printer's  copy),  or 
any  part  thereof,  are  not  delivered  within  the 
time  specified  by  this  contract  or  are  deficient 
upon  delivery,  the  Contracting  Officer  shaU, 
at  his  discretion,  withhold  from  each  In¬ 
voice  a  percentage  of  the  contract  price  In 
accordance  with  the  following  table; 

When  total  contract  price  Is: 

Percentage 
to  be 
withheld 
is— 


Less  than  $260,000 _  10 

$250,000  to  $1,000,000 .  6 

Over  $1,000,00 . - .  2 


(b)  The  withholding  of  any  sums  pursuant 
to  this  clause  shall  not  be  construed  as,  or 
constitute  In  any  manner,  a  waiver  by  the 
Government  of  the  Contractor's  obligation 
to  furnish  the  data  required  under  this  con¬ 
tract.  In  the  event  the  Contractor  fails  to 
furnish  these  Itenos,  the  Government  shaU 
have  those  rights  and  remedies  provided  by 
law  and  pursuant  to  this  contract  in  addi¬ 
tion  to,  and  not  In  lieu  of,  the  sums  withheld 
In  accordance  with  this  clause. 

(End  of  clause) 

§  12—7.150—9  Notice  of  delays. 

Notice  of  Deijits 

(a)  Whenever  the  Contractor  encounters 
any  difficulty  which  Is  delaying  or  threatens 
to  delay  the  timely  performance  of  this  con¬ 
tract  (Including  actual  or  potential  labor 
disputes),  the  Contractor  shall  Immediately 
give  notice  thereof  in  writing  to  the  Con¬ 
tracting  Officer,  stating  all  relevant  Informa¬ 
tion  with  respect  thereto.  Such  notice  shall 
not  m  any  way  constitute  a  basis  for  an 
extension  of  the  delivery  schedule  or  be  con¬ 
strued  as  a  waiver  by  the  Government  of  any 
rights  or  remedies  to  which  It  Is  entitled  by 
law  or  pursuant  to  provisions  of  this  con¬ 
tract.  Failure  to  give  such  notice,  however, 
may  be  grounds  for  denial  of  any  request  for 
an  extension  of  the  delivery  schedule  because 
of  such  delay. 

(b)  The  ContractcNT  agrees  to  Insert  the 
substance  of  this  clause.  Including  this  para¬ 
graph  (b).  In  any  subcontract  hereunder, 
except  that  each  such  subcontract  shall  pro¬ 
vide  that  In  the  event  Its  timely  performance 
Is  delayed  or  threatened  by  delay,  the  sub¬ 
contractor  shall  immediately  notify  his  next 
higher  tier  subcontractor,  or  the  prime  con¬ 
tractor,  as  the  case  may  be.  at  all  relevant 
Information  with  respect  thereto. 

(End  of  clause) 


FCDEIAL  RfOISTEt,  VOL.  42,  NO.  174 — ^THURSDAY,  SfPTEMfiCR  8,  1977 


RULES  AND  REGULATIONS 


45217 


12-7.150-10  DUaemination  of  contract 
information. 

DaasMiwATioir  or  CoimucT  IioroaMATioN 

Tlia  Contractor  shall  not  publish,  permit 
to  be  published,  or  distribute  for  public  con¬ 
sumption,  any  Information,  oral  or  written, 
concerning  the  results  or  conclusions  made 
pursuant  to  performance  of  this  contract, 
without  prior  written  consent  of  the  Con¬ 
tracting  Officer.  (Two  copies  of  any  material 
proposed  to  be  published  or  distributed  shall 
be  submitted  to  the  Contracting  Officer.) 

(End  of  clause) 

12—7.150—11  Authorisation  and  consent. 

Insert  the  following  clause  under  the 
oonditlms  prescribed  In  DOTPR  12-9.‘- 
151-1. 

Attthobization  and  Consent 

The  Government  hereby  gives  Its  authorl- 
aatlon  and  consent  (without  prejudice  to  any 
rights  of  Indemnlfloatlon)  for  all  use  and 
manufacture.  In  the  perfcMrmance  of  this 
contract  or  any  part  hereof  or  any  amend¬ 
ment  hereto  or  any  subcontract  hereunder 
(Including  any  lower  tier  subcontract,  of 
any  Invention  described  In  and  covered  by 
a  patent  of  the  United  States  (1)  embodied 
In  the  structure  or  composition  of  any  article 
the  delivery  of  which  la  accepted  by  the 
Oovenunent  under  this  contract,  or  (U)  uti¬ 
lized  In  the  machinery,  tools,  or  methods  the 
use  of  which  necessarily  results  from  com¬ 
pliance  by  the  Contractor  or  the  using  sub¬ 
contractor  with  (a)  specifications  or  written 
provisions  now  w  hereafter  forming  a  part 
of  this  contract,  or  (b)  qjeclfic  written  in¬ 
structions  given  by  the  Contracting  Officer 
directing  the  manner  of  performance.  The 
entire  liability  to  the  Government  for  In¬ 
fringement  of  a  patent  of  the  United  States 
shaU  be  determined  solely  by  the  provisions 
of  the  Indemnity  clauses.  If  any,  included 
In  this  contract  or  any  subcontract  hereunder 
(Including  any  lower  tier  subcontract),  and 
the  Government  assumes  liability  for  all 
other  Infringement  to  the  extent  of  the  au¬ 
thorization  and  consent  hereinabove  granted. 

(End  of  clause) 

§  12—7.150—12  Background  patents  (li¬ 
cense). 

Insert  the  following  clause  under  the 
conditions  prescribed  In  DOTPR  12- 
9.150. 

Bacsobouno  Patents  (License) 

(a)  “Product**  as  used  herein  means  a 
process,  machine  article  of  manufacture,  or 
composition  of  matter  the  same  as,  or  sub- 
stantlaUy  the  same  as,  that  worked  on  tmder 
the  contract. 

(b)  "Background  patent”  as  used  herein 
means  any  United  States  patent,  under  which 
the  Contractor  has  the  right  to  Ucense 
othMs,  and  vrhlch  covers  the  manufacture, 
use  or  sale  of  any  product. 

(c)  When  the  Secretary  determines: 

(1)  'Ihat  a  product  Is  required  by  mem¬ 
bers  of  the  public  In  the  Interest  of  the 
pubUc  health,  safety,  or  welfare;  and, 

(3)  That  neither  the  Oonteactor,  nor  any 
other  person  deriving  rights  from  his  patents, 
has  produced  the  product  at  a  reasonable 
price.  In  sufficient,  quantity,  and  at  a  level 
of  quality  to  meet  public  needs; 

the  Ckmtractor  shaU,  on  written  appUeatlon, 
Issue  appn^late  Ucenses  to  others  under 
any  Backgroimd  Patent  on  reasonable  terms, 
such  licenses  to  be  restricted  to  the  pro¬ 
duction,  sale,  and  use  of  the  product. 

(d)  when  the  Secretary  has  made  the  de¬ 
termination  set  forth  in  (c)  above,  the  Con¬ 


tractor  (or  those  deriving  rights  from  the 
Contractor)  shall  not  seek  Injunctive  relief 
to  enforce  a  Backgroimd  Patent  without: 

(1 )  Previously  advising  the  General  Coun¬ 
sel,  Office  of  the  Secretary,  Department  of 
Transportation; 

(3)  Granting  the  Government  the  right  to 
Intervene  In  the  Injunction  proceeding;  and 

(3)  Disclosing  the  commitment  set  out  In 
this  clause  to  the  court  from  which  the  In¬ 
junction  Is  sought. 

(End  of  clause) 

g  12-7.151  DOTPR  clauses  to  be  used 
when  applicable. 

The  following  clauses  shall  be  Included 
In  the  contract  when  their  use  Is  appro¬ 
priate. 

§  12-7.151-1  Patent  indemnity. 

In  accordance  with  DOTPR  12-9.152-1 
and  DOTPR  12-9.152-3,  insert  the  fol¬ 
lowing  clause  or  clauses  under  the  con¬ 
ditions  prescribed  therein. 

(a)  Patent  indemnity.  If  the  amount  of 
this  contract  Is  In  excess  of  $10,(X)0,  the  Con¬ 
tractor  shall  Indemnify  the  Government  and 
Its  officers,  agents,  and  employees  against 
liability,  including  costs,  for  infringement  of 
any  United  States  letters  patent  (except 
letters  patent  Issued  upon  an  appUeatlon 
which  Is  now  or  may  hereafter  be  kept 
secret  or  otherwise  withheld  for  issue  by 
order  of  the  Government)  arising  out  of 
the  manufacture  or  deUvery  of  supplies  or 
out  of  construction,  alteration,  modification, 
or  repair  of  real  prop^y  (hereinafter  refer¬ 
red  to  as  “construction  work”)  under  this 
contract,  or  out  of  the  use  or  disposal  by  or 
for  the  account  of  the  Government  of  such 
supplies  or  construction  work.  The  forego*- 
Ing  Indemnity  shaU  not  apply  unless  the 
Contractor  shall  have  been  informed  as  soon 
as  practicable  by  the  Government  of  the 
suit  or  action  alleging  such  Infringement, 
and  shall  have  been  given  such  opportunity 
as  Is  afforded  by  appUcable  laws,  rules,  or 
regulations  to  participate  In  the  defense 
thereof;  and  further,  such  Indemnity  shaU 
not  apply  to  :  (1)  an  Infringement  resulting 
from  compliance  wtlh  specific  written  In- 
structlona  of  the  Contracting  Officer  directing 
a  change  In  the  supplies  to  be  delivered  or  In 
the  materials  or  equipment  to  be  used,  or 
directing  a  mannw  of  pwtormance  of  the 
contract  not  normally  used  by  the  Con¬ 
tractor;  (U)  an  Infringement  resulting  from 
addition  to,  or  change  In,  such  supplies  or 
components  furnished  or  construetlon  work 
performed  which  addition  or  change  was 
made  subsequent  to  delivery  or  performance 
by  the  Contractor;  or  (Ul)  a  claimed  In¬ 
fringement  which  Is  settled  without  the  con¬ 
sent  of  the  Contractor,  unless  required  by 
final  decree  of  a  court  of  competent  Juris¬ 
diction. 

(End  of  clause) 

'(b)  Waiver  of  indemnity.  Any  provision  of 
this  contract  to  the  contrary  notwithstand¬ 
ing,  the  Government  hereby  authorizes  and 
consents  to  use  and  manufacture,  solely  in 
the  performance  of  this  contract,  of  any  in¬ 
vention  covered  by  the  United  States  patents 
Identified  and  listed  below,  and  waives  In- 
demnlflcalon  by  the  Contractor  with  respect 
to  such  patents:  (Identify  the  patents  ^ 
number  or  by  other  means  If  mwe  iqiproprl- 
ate). 

(End  of  clause) 

§  12—7.151—2  Filing  of  patent  applica¬ 
tions. 

Insert  the  following  clause  under  the 
conditions  prescribed  in  DOTPR  12-9.154. 


FiuNo  or  Patent  Applications 

(a)  Before  filing  or  causing  to  be  filed  a 
patent  application  in  the  United.  States  dis¬ 
closing  any  subject  matter  of  this  contract, 
which  subject  matter  Is  classified  “Secret”  or 
higher,  the  Contractor  shall,  citing  the  thirty 
(SO)  day  provision  below,  transmit  the  pro- 
posM  application  to  the  Contracting  Officer 
for  determination  whether,  for  reasons  of 
national  security,  such  application  should  be 
placed  under  an  OTder  of  secrecy  or  sealed  in 
accordance  with  the  provisions  of  36  UB.C 
181-188  or  the  Issuance  of  a  patent  should  be 
otherwise  delayed  under  pertinent  United 
States  statutes  or  regulations;  and  the  Con¬ 
tractor  shall  observe  any  Instructions  of  the 
Contracting  Officer  with  respect  to  the  man¬ 
ner  of  delivery  of  the  patent  application  to 
the  United  States  Patent  Office  for  filing,  but 
the  Contractor  shall  not  be  denied  the  right 
fb  file  such  patent  application.  If  the  con¬ 
tracting  Officer  shall  not  have  given  any  such 
Instructions  within  thirty  i30i  days  from  the 
date  of  mailing  or  other  transmittal  of  the 
proposed  application,  the  Contractor  may  file 
the  application. 

(b)  The  Contractor  shall  furnish  to  the 
Contracting  Officer,  at  the  time  of  or  prior 
to  the  time  when  the  Contractor  files  or 
causes  to  be  filed  a  patent  application  In  the 
United  States  disclosing  any  subject  matter 
of  this  contract,  which  subject  matter  Is 
classified  "Confidential",  a  copy  of  such  ap¬ 
plication  for  determination  whether,  for  rea¬ 
sons  of  national  security,  such  application 
should  be  placed  under  an  order  of  secrecy  or 
the  issuance  of  a  patent  should  be  otherwise 
delayed  under  pertinent  United  States  stat¬ 
utes  or  regulations. 

(c)  Where  the  subject  matter  of  this  con¬ 
tract  Is  classified  for  reasons  of  secxirlty,  the 
Contractor  shall  not  file,  or  cause  to  be  filed 
in  any  country,  other  than  In  the  United 
States  as  provided  in  (s)  and  (b)  of  this 
clause,  an  application  or  registration  for  a 
patent  containing  any  of  said  subject  matter 
without  first  obtaining  written  approval  of 
the  Contracting  Officer. 

(d)  When  filing  any  patent  application 
coming  within  the  scope  of  this  clause,  the 
Contractor  shall  observe  all  applicable  secu¬ 
rity  regulations  covering  the  transmission  of 
classified  subject  matter,  and  shall  also 
promptly  furnish  to  the  Contracting  Officer 
the  serial  number,  filing  date,  and  name  of 
country  of  any  such  patent  application.  When 
transmitting  the  iqiplication  to  the  United 
States  Patent  Office,  the  Contractor  shall  by 
separate  letter  Identify  by  agency  and  num¬ 
ber  the  contract  or  contracts  which  require 
security  classification  markings  to  be  placed 
on  the  application. 

(e)  The  substance  of  this  clause  shall  be 
Included  In  all  subcontracts  which  cover  or 
are  likely  to  cover  classified  subject  matter. 

(End  oi  clause) 

§  12-7.151-3  Reporting  of  royalties 
(foreign). 

Insert  the  following  clause  under  the 
conditions  prescribed  in  DOTPR  12-9.158 
(d)(1). 

Repobtins  op  Royalties  (Fobeion) 

(a)  If  this  contract  is  in  an  amount  which 
exceeds  fifty  thousand  United  States  dollars 
($60,000),  the  Contractor  shall  report  in 
writing  to  the  Contracting  Officer  during  the 
performance  of  this  ccntract  the  amount  of 
royedtles  paid  or  to  be  paid  by  the  Contractor 
directly  to  others  in  the  performance  of  this 
contract.  The  Contractor  shall  also  (1)  fur¬ 
nish  in  writing  any  additional  Information 
relating  to  stich  royalties  as  may  be  re- 
queM^  by  the  Contracting  Officer,  and  (li) 
inaen  a  provision  similar  to  this  clause  In  any 
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suboontrftct  hereunder  which  Inrolees  an 
amount  In  excess  of  the  equivalent  of  fifty 
thousand  United  States  dollars  ($60,000). 

(b)  The  term  “royalties"  as  used  herein  re¬ 
fers  to  any  costs  or  charges  In  the  nature  of 
royalties,  license  fees,  patent  or  license 
amortization  costs,  or  the  like  for  the  use  of 
or  for  rights  In  patents  or  patent  applica¬ 
tions. 

(End  of  clause) 

§  12—7.151—4  Refund  of  royalties. 

Insert  the  following  clause  under  the 
conditions  prescribed  in  DOTPR  12- 
9.157. 

Refund  of  Rotalties 

(a)  The  contract  price  Includes  certain 
amounts  for  royalties  payable  by  the  Con¬ 
tractor  or  subcontractors  or  both,  which 
amounts  have  been  reported  to  the  Contract¬ 
ing  Officer. 

(b)  The  term  “royalties"  as  used  In  this 
clause  refers  to  any  costs  or  charges  In  the 
nature  of  royalties,  license  fees,  patent  or 
license  amortization  costs,  or  the  like,  for 
the  use  or  for  rights  In  patents  and  patent 
applications  In  connection  with  the  perform¬ 
ance  of  this  contract  or  any  subcontracts 
hereunder. 

(c)  The  Contractor  shall  furnish  to  the 
Contracting  Officer,  before  final  payment 
under  this  contract,  a  statement  of  royalties 
paid  or  required  to  be  paid  In  connection 
with  the  performance  of  this  contract  and 
subcontracts  hereunder  together  with  the 
reasons  therefor. 

(d)  The  Contractor  will  be  compensated 
for  royalties  reported  under  (c)  above  only 
to  the  extent  that  such  royalties  were  in¬ 
cluded  In  the  contract  price  and  are  deter¬ 
mined  by  the  Contracting  Officer  to  be 
properly  chargeable  to  the  Government  and 
allocable  to  the  contract.  Therefore,  to  the 
extent  that  any  royalties  which  tu-e  included 
In  the  contract  price  are  not  In  fact  paid  by 
the  Contractor  or  are  determined  by  the 
Contracting  Officer  not  to  be  properly  charge¬ 
able  to  the  Government  and  allocable  to  the 
contract,  the  contract  price  shall  be  reduced. 
Repayment  or  credit  to  the  Government  shall 
be  made  as  the  Contracting  Officer  directs. 

(e)  If,  at  any  time  within  three  (3)  years 
subsequent  to  final  payment  under  this 
contract,  the  Contractor  for  any  reason  Is 
relieved  in  whole  or  In  part  (rom  the  pay¬ 
ment  of  the  royalties  Included  In  the  final 
contract  price  as  adjusted  pursuant  to  para¬ 
graph  (d)  above,  the  Contractor  shall 
promptly  notify  the  Contracting  Officer  of 
that  fact  and  shall  reimburse  the  Govern¬ 
ment  in  a  corresponding  amount. 

(f)  The  substance  of  this  clause.  Including 
this  paragraph  (f).  shall  be  included  In  any 
subcontract  In  which  the  amount  of  royalties 
reported  during  negotiation  of  the  subcon¬ 
tract  exceeds  $250. 

(End  of  clause) 

§  12—7.151—5  Rights  in  data— unlim¬ 
ited. 

Insert  the  following  clause  under  the 
ccmdltions  prescribed  in  DOTPR  12-9.- 
201-1  (a).  Alterations  in  the  clause  may 
be  made  under  the  conditions  prescribed 
in  DOTPR  12-9.201-2. 

Rights  m  Data — ^Unumited 

(a)  The  term  “subject  data”  as  used  here¬ 
in  means  recorded  Information,  whether  or 
not  copyrighted,  that  is  delivered  or  specified 
to  be  deUvered  under  this  contract.  The  term 
Includes  graphic  or  pictorial  delineations  in 
media  such  as  drawings  or  photographs; 
text  In  specifications  or  related  perform^ce 
or  photographs;  design-type  documents; 
machine  forms  such  as  punched  cards,  mag¬ 


netic  tape,  or  computer  memory  printouts; 
and  Information  retained  In  computer 
memory.  Examples  Include,  but  are  not 
limited  to,  en^neerlng  drawings  and  as¬ 
sociated  lists,  specifications,  standards,  pro¬ 
cess  sheets,  manual,  technical  reports,  catalog 
Item  Identifications,  and  related  Information. 
The  term  does  not  Include  financial  reports, 
ccst  analyses,  and  similar  Information  In¬ 
cidental  to  contract  administration. 

(b)  (1)  The  Government  may  duplicate, 
use.  and  disclose.  In  any  manner  and  for 
any  purpose  whatsoever,  and  have  others 
to  so  do,  all  subject  data  delivered  under 
this  contract. 

(3)  The  Contractor  agrees  to  and  does 
hereby  grant  to  the  Government,  and  to  Its 
officers,  agents  and  employees  acting  with¬ 
in  the  scope  of  their  c^clal  duties,  a  royal¬ 
ty-free.  non-excluslve.  Irrevocable  license 
throughout  the  world,  to  publish,  translate, 
deliver,  perform,  dispose  of,  and  to  authorize 
others  to  so  do.  all  subject  data  now  or 
hereafter  covered  by  copyright. 

(3)  The  Contractor  shall  report  to  the 
Contracting  Officer  promptly  and  in  reason¬ 
ably  written  detail,  each  notice  or  claim  of 
copvrlght  Infringement  with  respect  to  all 
subject  data  delivered  under  this  contract. 

(c)  Nothing  contained  In  this  clause  shall 
Imply  a  license  to  the  Government  under 
any  patent  or  be  construed  as  affecting  the 
scope  of  any  license  or  other  right  otherwise 
granted  to  the  Government  under  any 
patent. 

(d)  The  Contractor  shall  not  affix  any 
restrictive  markings  upon  any  subject  data, 
and  if  such  markings  are  affixed,  the  Govern¬ 
ment  shall  have  the  right  at  any  time  to 
modify,  remove,  obliterate  or  Ignore  any  such 
markings. 

(End  of  clause) 

§12—7.151—6  Rights  in  data—  title. 

Insert  the  following  clause  under  the 
conditions  prescribed  in  DOTPR  12- 
9.201-1  (b) .  Alterations  in  the  clause  may 
be  made  under  the  conditions  prescribed 
in  DOTPR  12-9.201-2. 

Rights  in  Data — ^Titlx  i 

(a)  The  term  “subject  data'*  as  used  here¬ 
in  means  recorded  Information,  whether;  or 
not  copyrighted,  that  is  delivered  or  specified 
to  be  delivered  under  this  contract.  *^6 
term  Includes  graphic  or  pictorial  delinea¬ 
tions  in  media  such  as  drawings  or  ph(^- 
graphs;  text  in  specifications  or  related  per¬ 
formance  or  design-type  documents;  ma¬ 
chine  forms  such  as  punched  cards,  mkg- 
netlc  tape,  or  computer  memory  prlntoiits; 
and  Information  retained  in  computer 
memory.  Examples  Include,  but  are  not 
limited  to,  engineering  drawings  and  acjso- 
clated  lists,  specifications,  standards,  procfess 
sheets,  manuals,  technical  reports,  oatailog 
Item  Identifications,  and  related  Information. 
The  term  does  not  Include  financial  reports, 
cost  analyses,  and  similar  Information  In¬ 
cidental  to  contract  administration. 

(b)  All  “subject  data"  first  produced'  in 
the  performance  of  this  contract  shall  be  the 
sole  property  of  the  Government.  The  Con¬ 
tractor  agrees  not  to  assert  any  rights,  at 
common  law  or  equity  and  not  to  estabiish 
any  claim  to  statutory  copyright  In  sUch 
data.  Except  for  his  own  Internal  u^e,  the 
Contractor  shall  not  publish  or  reproduce 
such  data  In  whole  or  In  part,  or  In  any  man¬ 
ner  or  form,  nor  authorize  others  so  to  ;do, 
without  the  written  consent  of  the  Govern¬ 
ment  until  such  time  as  the  Government 
may  have  released  such  data  to  the  Put;llc. 

(c)  The  Contractor  agrees  to  grant  and 
does  hereby  grant  to  the  Government  wd 
to  Its  officers,  agents,  and  employees  acting 
within  the  scope  of  their  official  dutle^,  a 
royalty-free,  nonexclusive,  and  Irrevocable 


license  throughout  the  world  ( 1 )  to  publish, 
translate,  reproduce,  deliver,  perform,  use, 
and  dispose  of.  In  any  manner,  any  and  all 
data  not  first  produced  or  composed  In  the 
performance  of  this  contract  but  which  is 
Incorporated  In  the  work  furnished  under 
this  contract;  and  (3)  to  authorize  others 
BO  to  do. 

(d)  The  Contractor  shall  indemnify  and 
save  and  hold  harmless  the  Government,  Its 
officers,  agents  and  employees  acting  within 
the  scope  of  their  official  duties  against  any 
liability.  Including  costs  and  expenses,  re¬ 
sulting  from  any  willful  or  intentional  vio¬ 
lation  by  the  Contractor  of  proprietary 
rights,  copyrights,  or  right  of  privacy,  arising 
out  of  the  publication,  translation,  repro¬ 
duction.  delivery,  performance,  use,  or  dis¬ 
position  of  any  data  furnished  under  this 
contract. 

(e)  Nothing  contained  In  this  clause  shall 
imply  a  license  to  the  Government  under  any 
patent  or  be  construed  as  affecting  the  scope 
of  any  license  or  other  right  otherwise 
granted  to  the  Government  under  any  patent. 

(f)  Paragraphs  ic)  and  id)  above  are  not 
applicable  to  material  furnished  to  the  Con¬ 
tractor  by  the  Government  and  Incorporated 
In  the  work  furnished  under  the  contract; 
Provided,  Such  Incorporated  material  Is 
Identified  by  the  Contractor  at  the  time  of 
delivery  of  such  work. 

(End  of  clause) 

§  12—7.151—7  Recovery  of  developmen¬ 
tal  costs. 

Insert  the  following  clause  under  the 
conditions  prescribed  in  DOTPR  12- 
9.702. 

Recovext  of  Developmental  Costs 

(a)  As  may  be  determined  by  the  contract¬ 
ing  officer  to  be  fair,  reasonable  and  equita¬ 
ble,  the  contractor  shall  pay  to  the  Govern¬ 
ment  up  to  6<%  of  sums  hereafter  received 
by  or  credited  to  the  Contractor  or  Its  privies 
(including  subcontractors)  on  sales  or  leases 
(exclusive  of  sales  or  leases  to  the  U.S.  Gov¬ 
ernment,  either  directly  or  Indirectly  through 
Government  prime  contractors  or  subcon¬ 
tractors)  of  any  product  which  Is  substan¬ 
tially  the  same  In  design  as,  or  which  Is  di¬ 
rectly  derived  from,  that  developed  by  the 
Contractor  or  any  of  its  subcontractors  In 
the  performance  of  this  contract. 

(b)  In  selling  or  leasing  the  product  Iden¬ 
tified  in  paragraph  la)  above  to  the  Gov¬ 
ernment,  either  directly  or  indirectly  through 
Government  prime  Contractors  or  subcon¬ 
tractors,  the  Contractor  or  Its  privies  (in¬ 
cluding  subcontractors)  shall  notify  the  pur¬ 
chaser  or  lessee  In  writing  that  the  product 
was  developed  \inder  a  Department  of  Trans¬ 
portation  contract  containing  a  Recovery  of 
Development  Costs  clause  and  that  the  pur¬ 
chase  or  lease  price  of  such  product  Is  less 
than  the  price  of  such  product  when  sold  or 
leased  to  other  than  the  Government  by  an 
amount  no  less  than  the  Government's  share 
under  the  Recovery  of  Developmental  Costs 
clause.  A  copy  of  each  such  notice  shall  be 
sent  to  the  Contracting  Officer.  In  the  event 
the  product  is  sold  or  leased  to  the  Govern¬ 
ment,  the  amount  by  which  the  sales  or 
lease  price  was  reduced  by  virtue  of  this 
clause  shall  be  credited  to  the  amount  re¬ 
coverable  under  this  clause. 

(c)  As  may  be  determined  by  the  Con¬ 
tracting  Officer  to  be  fair,  reasonable  and' 
equitable,  the  Contractor  shall  also  pay  to 
the  Government  up  to  33%  of  all  sums  here¬ 
after  received  by.  or  credited  to,  the  Con¬ 
tractor  or  Its  privies  (Including  subcontrac¬ 
tors)  as  payments  under  technical  agree¬ 
ments  permitting  others  (1)  to  sell,  lease, 
or  manufacture  the  product  identified  In 
paragraph  la)  above,  or  (3)  to  use  any  proc- 
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•ss  which  Is  substantlslly  the  same  as,  or 
which  Is  directly  derived  from,  that  devel¬ 
oped  by  the  Contractor  or  any  of  Its  sub¬ 
contractors  In  the  performance  of  this  con¬ 
tract 

•  d>  Recovery  by  the  Government  under 
this  clause  shll  be  limited  to  amounts  paid 
and  credited  to  the  Contractor  under  this 
contract  Payments  to  the  Government  under 
this  clause  shall  not  be  so  high  as  to  destroy 
the  Contractor's  competitive  position  for  the 
product  involved,  provided  that  the  product 
u  otherwise  reasonably  priced  and  efficiently 
and  economically  produced 

•  e  >  The  Contractor  shall  report  to  the  Gov¬ 
ernment  all  sales  leases,  licensing  agree¬ 
ments  royalties  and  receipts,  which  might 
reasonably  be  considered  to  be  subject  to 
this  clause  and  the  Contractor  shall 
promptly  render  accurate,  certified  accounts 
thereon  to  the  Government  at  reasonable 
intervals 

I  End  of  clause) 

§  12-7.151-4  Government  -  furnished 

properly. 

•  a>  Except  as  provided  in  (b*  and  (c) 
below  insert  the  following  clause  in  the 
contract  when  property  will  be  furnished 
by  the  Government  in  the  performance 
of  this  contract: 

OovmNMXNT-FuamsHrD  Psopchtt 

iSi  P^opertti  administration  The  Contrac¬ 
tor  shall  establish  and  administer  a  system 
to  control,  protect,  preserve  and  maintain 
Government  property  In  bis  possession  or 
under  bis  control  or  that  of  his  subcontrac¬ 
tors  Such  a  system  must  be  satisfactory  to 
the  Contracting  Officer  and  in  accordance 
with  this  clause  and  any  other  requirements 
of  the  contract 

•  bi  Oovemment- furnished  property  il) 
The  Government  shall  deliver  to  the  Ocm- 
tractor  for  use  in  connection  with  and  under 
the  terms  of  this  contract,  the  property  de¬ 
scribed  as  OovMVunent-furnlabed  property  in 
the  Schedule  or  specifications,  toother  with 
such  related  data  and  Information  as  the 
Contractor  may  request  and  as  may  reason¬ 
ably  be  required  for  the  Intended  use  of  such 
property  t  hereinafter  referred  to  as  "Govern¬ 
ment-furnished  property”! 

•  gi  The  delivery  or  performance  dates  for 
the  supplies  or  services  to  be  furnished  by 
the  Contractor  under  this  contract  are  based 
upon  the  expectation  that  Government-fiur- 
nlshed  property  suitable  for  use  wlU  be  de¬ 
livered  to  the  Contractor  at  the  time  stated 
In  the  Schedule  or,  if  not  so  stated.  In  suffi¬ 
cient  time  to  enable  the  Contractor  to  meet 
such  delivery  or  pertorrannce  dates. 

•  3 1  If  the  Schedule  does  not  state  a  date 
when  Government-furnished  property  will  be 
delivered,  the  Contractor  shall  notify  the 
Contracting  Officer  In  writing  of  the  date  by 
which  be  requires  such  property  to  meet  the 
contract  delivery  or  performance  dates.  The 
Contractor  shall  allow  a  minimum  of  30  days 
fc»r  deUvery  of  Government-furnished  pn^- 
erty  unless  a  different  time  Is  specified  in  the 
Schedule  If  not  received  five  days  before  the 
data  It  Is  required  by  the  Contractor,  the 
Contracting  Officer  shall  be  so  notified. 

i4i  If  Goveihment-furnlshed  property  is 
not  delivered  to  the  Contractor  by  the  date 
specified  in  the  Schedule,  or  by  the  date 
specified  by  the  Contractor  pursuant  to  (3) 
above,  the  Contracting  Officer  shall,  upon 
timely  request  made  by  the  Contractor, 
make  a  determination  of  the  delay.  If  any,  oc¬ 
casioned  the  Contractor  and  shall  equltidcly 
adjust  the  deUvery  or  performance  dates  or 
the  contract  price,  or  both,  and  any  other 
contractual  provision  affected  by  any  such 
delay  In  accordance  with  the  procedures  of 
the  “Changes"  clause  of  this  contract. 


(6)  In  the  event  that  Govenunent-fur- 
nished  proper .y  Is  received  by  the  Contractor 
m  a  condition  not  suitable  for  Intended  use 
<  except  for  such  property  furnished  “as  la"  or 
otherwise  specified),  the  Contractor  shall, 
UDon  receipt  thereof,  notify  the  Contracting 
Officer  of  such  fact  and,  as  directed  by 
the  Contracting  Officer,  either  <ii  return 
such  property  at  the  Government's  expense 
or  otherwise  dispose  of  the  property,  or  til) 
effect  repairs  or  modlfixuitlons.  Upon  com¬ 
pletion  of  II)  or  111)  above,  the  Con¬ 
tracting  Officer  upon  request  of  the  Con¬ 
tractor  shall  equitably  adjust  the  delivery 
or  performance  dates  or  the  contract  price 
or  both,  and  any  other  contractual  pro¬ 
visions  affected  by  the  return  or  dli^xieltlon, 
or  the  repair  or  modification.  In  accordance 
with  the  procedures  of  the  “Changes"  clause 
of  this  contract. 

ifi)  The  foregoing  provisions  for  adjust- 
meoit  are  exclusive  and  the  Government  shall 
not  be  liable  to  sult  for  breach  of  contract  by 
reason  of  any  delay  In  delivery  of  Govern¬ 
ment- furnished  property  or  delivery  of  such 
property  In  a  condition  not  suitable  for  Its 
Intended  use. 

ic)  Changes  in  Government- furnished 
property.  1 1 )  By  notice  In  writing,  the  Con¬ 
tracting  Officer  may  1 1 1  decrease  the  property 
provided  or  to  be  provided  by  the  Govern¬ 
ment  under  this  contract,  or  (11)  substitute 
other  Government-owned  property  for  prop¬ 
erty  to  be  provided  by  the  Government  or 
to  be  acquired  by  the  Contractor  for  the 
Government  under  this  contract.  The  Con¬ 
tractor  shall  promptly  take  such  action  as 
the  Contracting  Officer  may  direct  with  re- 
iq>ect  to  the  removal  and  shipping  of  prc^- 
erty  covered  by  such  notice. 

(2)  In  the  event  of  any  decrease  in  or 
substitution  of  property  pursuant  to  sub- 
paragraph  1 1 1  above,  or  any  withdrawal  of 
authority  to  use  property  provided  under  any 
other  contract  or  lease,  which  property  the 
Government  had  agreed  In  the  Schedule  to 
make  available  for  the  performance  of  this 
eontract,  the  Contracting  Officer,  upon  the 
written  request  of  the  Contracts  or  on  his 
own  Initiative  ilf  the  substitution  of  prop¬ 
erty  causes  a  decrease  In  the  cost  of  perform¬ 
ance),  shall  equitably  adjust  such  contrac¬ 
tual  provisions  as  may  be  affected  by  the 
decrease  substitution,  or  withdrawal.  In  ac- 
oordance  with  the  procedures  provided  for  in 
the  “Changes”  clause  of  this  contract. 

ld)  Title  to  property.  Title  to  all  property 
furnished  by  the  Government  shall  remain 
in  the  Government.  Title  to  Government 
property  shall  not  be  affected  by  the  Incor- 
pOTation  or  attachment  thereof  to  any  prop¬ 
erty  not  owned  by  the  Government,  nor  shall 
such  Government  property,  or  any  part 
thereof,  be  or  become  a  fixture  or  lose  Its 
identity  as  personalty  by  reason  of  affixation 
to  any  realty. 

le)  Use  of  Government-furnished  prop¬ 
erty.  The  Government-furnished  property 
shall,  unless  otherwise  provided  herein  or 
approved  by  the  Contracting  Officer,  be  vised 
only  for  the  performance  of  this  contract. 

(f)  Maintenance  and  repair  of  Govern¬ 
ment  property.  The  Contractor  shall  main¬ 
tain  and  administer,  in  accordance  with 
sound  industrial  practice,  a  program  for  the 
maintenance,  repair,  protection,  and  preser¬ 
vation  of  Government  property,  while  in  cus¬ 
tody  of  the  Contractor.  In  the  event  that  any 
damage  occurs  to  Government  property  the 
risk  of  which  has  been  assumed  by  the  Gov¬ 
ernment  under  this  contract,  the  Govern¬ 
ment  shall  replace  such  Items  or  the  Con¬ 
tracts  shall  make  such  repair  of  the  prop¬ 
erty  as  the  Government  directs:  Provided, 
however.  That  If  the  Contractor  cannot  effect 
such  repair  within  the  time  required,  the 
Contract(»r  shall  dispose  of  such  proper^  In 
the  manner  directed  by  the  Contracting 


Officer.  The  eontract  price  Includes  no  com¬ 
pensation  to  the  Contractor  for  the  perform¬ 
ance  of  any  repair  or  replacement  for  which 
the  Government  Is  responsible,  and  an  equi¬ 
table  adjustment  will  be  made  In  any  con¬ 
tractual  provisions  affected  by  such  repair 
or  replacement  of  Government  property 
made  at  the  direction  of  the  Government  In 
accordance  with  the  procedures  provided  for 
In  the  “Changes"  clause  of  this  contract. 
Where  replacement  parts  are  provided  at  the 
expense  of  the  Government,  the  parts  which 
are  displaced  remain  the  property  of  the 
Government.  Any  repair  or  replacement  for 
which  the  Contractor  Is  responsible  undo* 
the  provisions  of  this  contract  shall  be  ac- 
c(»npllsbed  by  the  Contractor  at  his  own 
expense. 

(g)  Risk  of  toes.  Unless  otherwise  provided 
in  this  contract,  the  Contractor  assumes  the 
risk  of,  and  shall  be  re^ionslble  for,  any  loss 
or  damage  to  Government  property  provided 
under  this  contract  upon  Its  delivery  to  him 
or  any  of  his  subcontractors  or  upon  passage 
of  title  thereto  to  the  Government  as  pro¬ 
vided  In  paragraph  id)  hereof,  except  for 
reasonable  wear  and  tear  and  except  to  the 
extent  that  such  property  Is  Justifiably  con¬ 
sumed  In  the  performance  of  this  contract. 
The  Contractor  shall  not  be  liable  for  loss 
or  destruction  of  or  damage  to  Government 
property  If  such  loss,  destruction  or  damage 
Is  due  to  causes  beyond  the  control  and  with¬ 
out  the  fault  or  negligence  of  the  Contractor 
or  any  of  his  subcontractors. 

(h)  Access.  The  Govenunent,  and  any  per¬ 
sons  designated  by  it,  shall  at  all  reasonable 
times  have  access  to  the  premises  wherein 
any  Government  property  is  located,  for  the 
purpose  of  Inspecting  the  Government  pn^- 
erty,  or  inventorying  the  same,  or  removing 
any  part  or  all  of  the  same,  or  fCH*  determin¬ 
ing  compliance  with  terms  of  the  contract. 

(1)  Final  accounting  and  disposition  of 
Government  property.  Upon  the  completion 
of  this  contract,  or  at  such  earlier  datM  as 
may  be  fixed  by  the  Contracting  Officer,  the 
Contractor  shall  submit.  In  a  form  acceptable 
to  the  Contracting  Officer,  Inventory  sched¬ 
ules  covering  all  items  of  Oovemment  prop¬ 
erty  not  Justifiably  consumed  in  the  per¬ 
formance  of  this  contract  (Including  any 
resulting  scrap )  or  not  theretofore  delivered 
to  the  Government,  and  shall  prepare  for 
shipment,  deliver  f.o.b.  origin  (unless  other¬ 
wise  provided  In  the  contract),  or  dispose  of 
the  Government  property,  as  may  be  directed 
or  authorized  by  the  Contrsu:ting  Officer.  The 
net  proceeds  of  any  such  disposal  shall  be 
credited  to  the  contiuct  price  or  shall  be  padd 
in  such  other  manner  as  the  Contracting 
Officer  may  direct. 

ij)  Notification.  The  Contractor  shall  no¬ 
tify  the  Contracting  Officer  as  soon  as  Gov¬ 
ernment-furnished  property  is  no  longer 
required  fcr  performance  of  the  contract.  All 
shipments  of  Government-furnished  prop¬ 
erty  not  delivered  as  an  end  Item  of  the 
contract  shall  be  effected  only  upon  receipt 
of  shipping  instructions  signed  by  the  Con¬ 
tracting  Officer  or  his  duly  authorized  repre¬ 
sentative. 

Ik)  Restoration  of  Contractor's  premises. 
Unless  otherwise  provided  herein,  the  Gov¬ 
ernment:  (1)  May  abandon  any  Government 
property  In  place,  and  thereupon  all  obliga¬ 
tions  of  the  Oovemment  regarding  such 
abandoned  property  shall  cease;  (2)  shall  not 
be  imder  any  duty  or  obligation  to  restore  or 
rehabilitate,  or  to  pay  the  costs  of  the  resto¬ 
ration  or  rehabilitation  of.  the  Contractor’s 
plant  or  any  portion  thereof  which  Is  affected 
by  the  abandonment  or  removal  of  any  Gov¬ 
ernment  property:  (3)  shall  be  indemnified 
against  all  suits  or  claims  arising  out  of  the 
Government’s  failure  to  restore  or  rehabili¬ 
tate  the  Ccmtractor’s  property  or  the  property 
of  8Ubc<»)traet«rs,  except  for  such  damage 
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M  may  be  occasioned  by  the  negligence  of  tbe 
Oovernment.  Its  agents.  Its  employees,  or 
Independent  contractors. 

(1)  Communications.  All  communications 
issued  pursuant  to  this  clause  shall  be  In 
writing. 

Note. — If  this  contract  Is  with  other  than 
a  United  States  firm  or  Individual,  the  terms 
“Oovernment”  or  “Oovernment-fumlshed”, 
wherever  they  appear  In  the  text,  are  defined 
as  meaning  “United  States  Oovernment.” 

(End  of  clause) 

(b)  In  negotiated  fixed-price  con¬ 
tracts,  when  the  Contracting  OCScer  de¬ 
termines  it  inappropriate  to  place  lia¬ 
bility  on  the  contractor  for  loss,  destruc¬ 
tion,  or  damage  to  Government-fur¬ 
nished  property  (e.g.,  where  the  cost  of 
insurance  against  the  potential  liability 
is  so  high  as  to  be  unjustified  when  the 
value  of  the  property  is  compared  to  the 
contract  price),  paragraph  (g)  of  the 
clause  shall  be  deleted  and  the  paragraph 
(g)  set  forth  in  ASPR  7-104.24(c)  sub¬ 
stituted  therefor. 

§  12—7.151—9  Military  security  require¬ 
ments. 

Insert  the  following  Military  Security 
Requirements  clause  (ASPR  7-104.12)  in 
the  contract  in  accordance  with  instruc¬ 
tions  for  its  use  in  DOTPR  12-1.352 : 
Muitast  Securitt  Requirements 
(1971  APR) 

(s)  The  provisions  of  this  clause  shRll  ap¬ 
ply  to  the  extent  that  this  contract  involves 
access  to  Information  classified  “Confiden¬ 
tial."  “Secret”  or  “Top  Secret." 

(b)  The  Contractor  shall  comply  with  (1) 
the  Security  Agreement  (DD  Form  441),  In¬ 
cluding  the  attached  Department  of  Defense 
Industrial  Security  Manual  for  Safeguarding 
Classified  Information  (DOD  5220.22-M); 
and  (11)  any  revisions  thereto,  notice  of 
which  has  been  furnished  to  the  Contractor. 

(c)  If,  subsequent  to  the  date  of  this  con¬ 
tract,  the  security  classification  or  security 
requirements  under  this  contract  are 
changed  by  tbe  Ctovemment  as  provided  In 
this  clause  and  the  security  costs  or  time 
required  for  delivery  under  this  contract  are 
thereby  Increased  or  decreased,  the  contract 
price,  delivery  schedule,  or  both  and  any 
other  provision  of  the  contract  that  may 
be  affected  shall  be  subject  to  an  equitable 
adjustment  by  reason  of  such  Increased  or 
decreased  costs.  Any  equitable  adjustment 
shall  be  accomplished  In  the  same  manner 
as  If  such  changes  were  directed  under  the 
“Changes”  clause  of  this  contract. 

(d)  The  Contractor  agrees  to  Insert  In  all 
subcontracts  hereunder  which  Involve  ac¬ 
cess  to  classified  Information  provisions 
which  shall  conform  substantlallv  to  the 
language  of  this  clause.  Including  this  para¬ 
graph  (d)  but  excluding  the  last  sentence  of 
paragraph  (c)  of  this  clause. 

(End  of  clause) 

§  12—7.151—10  Price  redetermination 

(prospective). 

When  it  is  determined,  in  accordance 
with  FPR  1-3.404-t5.  to  use  a  fixed-price 
contract  providing  for  prospective  re¬ 
determination  of  price,  insert  the  clause 
set  forth  in  ASPR  7-109.2. 

§  12—7.151—11  Price  redetermination 

(retroactive). 

When  it  is  determined,  in  acpordance 
with  PPR  1-3.404-7,  to  use  a  fixed-price 
contract  providing  for  retroactive  rede- 
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termination  of  price,  insert  the  clause  set 
forth  in  ASPR  7-109.3. 

§  12—7.151—12  Stop  work  order. 

The  following  clause  may  be  included 
in  negotiated  contracts  when  the  con¬ 
tracting  officer  determines  its  use  ap¬ 
propriate.  Examples  might  include:  con¬ 
tracts  under  which  work  stoppage,  may 
be  required  for  reasons  such  as  advance¬ 
ments  in  the  state  of  the  art.  production 
or  engineering  breakthroughs,  or  re¬ 
alignment  of  programs.  In  no  event  shall 
the  clause  be  used  routinely. 

Stop  Work  Order 

(a)  The  Contracting  Officer  may,  at  any 
time,  by  written  order  to  the  Contractor,  re¬ 
quire  the  Contractor  to  stop  all,  or  any  part, 
of  the  work  called  for  by  this  contract  for 
a  period  of  no  longer  than  ninety  (90)  days 
after  the  order  Is  delivered  to  the  Contractor, 
and  for  any  further  period  to  which  tbe  par¬ 
ties  may  agree.  Any  such  order  shall  be  spe¬ 
cifically  Identified  as  a  Stop  Work  Order  Is¬ 
sued  pursuant  to  this  clause.  Upon  receipt 
of  such  an  order,  tbe  Contractor  shall  forth¬ 
with  comply  with  Its  terms  and  take  all  rea¬ 
sonable  steps  to  minimize  the  Incurrence 
of  costs  allocable  to  the  work  covered  by  tbe 
order  during  the  period  of  work  stoppage. 
Prior  to  the  expiration  of  the  period  of  the 
stop  work  order,  or  within  any  extension  of 
that  period  to  which  the  parties  shall  have 
agreed,  the  Contractlna  Officer  shall  either — 

( 1 )  Cancel  the  stop  work  order,  or 

(3)  Terminate  the  work  covered  by  such 
order  as  provided  In  the  "Termination  for 
Convenience”  clause  of  this  contract. 

(b)  If  a  stop  work  order  Issued  under  this 
clause  Is  cancelled,  or  the  period  of  tbe  order 
or  any  extension  thereof  expires,  tbe  Con¬ 
tractor  shall  resume  work.  An  equitable  ad¬ 
justment  shaU  be  made  In  the  delivery 
schedule  or  contract  price,  or  both,  and  the 
contract  shaU  l>e  modified  In  writing  accord¬ 
ingly,  If — 

(1)  Tbe  stop  work  order  results  In  an 
Increase  In  the  time  required  for.  or  In  the 
Contractor’s  cost  properly  allocable  to,  tbe 
performance  of  any  part  of  this  contract,  and 

(2)  Tbe  Contractor  asserts  a  claim  for  such 
adjustment  within  thirty  (30)  days  after  the 
end  of  the  period  of  work  stoppage :  Provided. 
That,  without  prejudicing  the  right  to  reject 
any  claim  asserted  after  this  time.  If  the 
Contracting  Officer  decides  the  facts  Justify 
such  action,  be  may  receive  and  act  upon 
any  such  claim  asserted  at  any  time  prior 
to  final  payment  under  this  contract. 

(c)  Failure  to  agree  to  any  adjustment 
under  paragraph  (b)  of  this  clause  shall  be 
a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  “Disputes”  clause 
of  this  contract. 

(d)  If  a  stop  work  order  Is  not  canceled 
and  the  work  covered  by  such  order  Is  termi¬ 
nated  for  the  convenience  of  the  Govern¬ 
ment,  the  reasonable  costs  resulting  from 
the  stop  work  order  shall  be  allowed  In  ar¬ 
riving  at  the  termination  settlement. 

(End  of  clause) 

§  12—7.151—13  Value  engineering 
clauses. 

A  value  engineering  incentive  clause 
and/or  a  value  engineering  program  re¬ 
quirement  clause  shall  be  included  in 
the  contract  in  accordance  with  the  in¬ 
structions  for  its  use  in  DOTPR 
12-1.5202-2  and  DOTPR  12-1.5206. 

(a)  ValvLe  engineering  incentive  clause. 
(1)  In  accordance  with  DOTPR  12-1.5202 
the  following  clauses  are  to  be  used  in 
fixed  price  or  fixed  price  with  prospective 


price  redetermination  supply  and  service 
contracts: 

Value  Encineerino  Incemtivs 

(a)  Application.  This  clause  applies  to  a 
contractor  developed  and  documented  Value 
Engineering  Change  Proposal  (VECP)  which 

(I)  Requites  a  change  to  this  contract  to 
implement  the  VECP,  and 

( II)  Reduces  the  overall  costs  to  the  agency 
without  Impairing  essential  functions  or 
characteristics:  Provided,  That  It  Is  not 
based: 

(A)  Solely  on  a  change  In  deliverable  end 
Item  quantities;  or 

(B)  A  change  In  RAD  end  Item  or  test 
quaintltles  due  solely  to  results  of  previous 
testing  under  this  contract;  or 

(C)  Solely  on  a  change  to  the  contract 
type. 

(b)  Documentation.  As  a  minimum,  the 
following  Information  shall  be  submitted  by 
the  Contractor  with  each  VECP: 

(I)  A  description  of  the  difference  between 
the  existing  contract  requirement  and  the 
proposed  change,  and  the  comparative  ad¬ 
vantages  and  disadvantages  of  each.  Justi¬ 
fication  when  a  function  or  characteristic 
of  an  Item  Is  being  altered,  and  the  effect 
of  the  change  on  the  performance  of  the 
end  Item; 

(II)  An  analysis  and  Itemization  of  the 
requirements  of  the  contract  which  must  be 
changed  If  the  VECP  Is  accepted  and  a  rec¬ 
ommendation  as  to  how  to  make  each  such 
change  (e.g.,  a  suggested  specification 
revision) ; 

(Ul)  A  separate  detailed  cost  estimate  for 
both  the  existing  contract  requirement  and 
the  proposed  change  to  provide  an  estimate 
of  the  reduction  In  costs.  If  any,  that  will 
result  from  acceptance  of  the  VECP,  taking 
Into  account  tbe  costs  of  development  and 
Implementation  by  the  Contractor  (Includ¬ 
ing  any  amount  attributable  to  subcontracts 
In  accordance  with  paragraph  (h)  below): 

(Iv)  A  prediction  of  any  effects  the  pro¬ 
posed  change  would  have  on  collateral  costs 
to  the  agency  such  as  Government  furnished 
property  costs,  costs  of  related  Items,  and 
costs  of  maintenance  and  operation; 

(V)  A  statement  of  the  time  by  which  a 
contract  modification  accepting  the  VECP 
must  be  Issued  so  as  to  obtain  the  maximum 
cost  reduction,  noting  any  effect  on  the 
contract  conqjletlon  time  or  delivery  sched¬ 
ule;  and 

(vl)  Identification  of  any  previous  sub¬ 
mission  of  the  VECP.  including  the  dates 
submitted,  the  agencies  Involved,  the  num¬ 
bers  of  the  Government  contracts  Involved, 
and  the  previous  actions  by  the  Government, 
If  known. 

(c)  Submission.  VECPs  shall  be  submitted 
to  the  Contracting  Officer  (CO) .  VECPs  shall 
be  processed  expeditiously;  however,  tbe 
Oovernment  shall  not  be  liable  for  any  delay 
In  acting  upon  any  VECP  submitted  piu*- 
suant  to  this  clause.  Tbe  Contractor  has  tbe 
right  to  withdraw.  In  whole  or  in  part,  any 
VECP  not  accepted  by  the  Government  with¬ 
in  the  period  specified  In  the  VECP. 

(d)  Acceptance.  The  Contracting  Officer 
may  accept,  in  whole  or  In  part,  by  contract 
modification  either  before  or  within  a  rea¬ 
sonable  time  after  performance  has  been 
completed  under  this  contract,  any  VECP 
submitted  pursuant  to  this  clause.  Until 
a  contract  modification,  applies  a  VECP  to 
this  contract,  the  Contractor  shall  remain 
obligated  to  perform  In  accordance  with  the 
terms  of  the  existing  contract.  Clkmtract 
modifications  made  pursuant  to  this  clause 
will  so  state.  The  decision  of  the  Contracting 
Officer  as  to  the  acceptance  of  any  VECP 
under  this  contract  (Including  the  decision 
as  to  which  clause  Is  applicable  to  the  pro¬ 
posal  If  this  contract  contains  both  a  “Value 
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Engineering  Incentive’*  and  a  "Value  Engi¬ 
neering  Program  Requirement"  claiue)  shall 
be  final  and  shall  noi  be  subject  to  the 
"Dl^iutes”  clause  ot  this  contract. 

(e)  Sharing.  If  a  VBCP  submitted  by  the 
Contractor  pursuant  to  this  clause  Is  ac¬ 
cepted.  the  Contractor  shall  share  In  savings 
realleed  by  the  Oovsrnment  In  aooordanoe 
with  the  following  provisions: 

1.  tnatant  contract.  (1)  Definitions.  (A) 
Instant  contract  savings  to  the  Contractor 
(ICS)  Is  the  unit  cost  reduction  times  the 
number  of  units  affected  In  the  Instant  con¬ 
tract.  The  p3r(^x>sed  unit  cost  reduction  In¬ 
cludes  estimated  allowable  contractor  de¬ 
velopment  and  implementation  costs  (CC). 
The  Contractor's  development  and  Imple¬ 
mentation  costs  Include  any  subcontractor 
development  and  implementation  costs  and 
any  subcontractor  incentive  payments  (see 
(h)  below) .  Fcm*  purposes  of  this  clause,  con¬ 
tractor  development  ousts  are  those  costs  In¬ 
curred  after  the  Contractor  has  identified  a 
specific  VE  protect  and  prior  to  acceptance 

the  Oovemment. 

(B)  Oovemment  Costs  (OC)  are  those 
costs  which  directly  result  from  development 
and  implementation  of  the  VECP,  such  as 
test  and  evaluation  of  the  VECP.  and  any 
Increased  costs  in  DOT  operations,  main¬ 
tenance.  and  logistics  support. 

(11)  Calculations  and  actions.  (A)  Calcu¬ 
late  OC  and  ICS. 

(B)  If  ICS  exceeds  OC,  calculate  fifty  per¬ 
cent  (50%)  (Oovemment  share)  of  the  sum 
of  ICS  and  OC,  l.e.  (Ofi  (ICS  plus  OC) ) ,  un¬ 
less  this  Is  a  VE  Program  Reqtilreraent 
Change  (VEPBC),  In  which  case  calculate 
(0.76  ICS  plus  0.26  OC) .  In  either  case,  sub¬ 
tract  the  result  from  the  contract  price. 

(C)  If  OC  exceeds  ICS,  but  acceptance  of 
the  VECP  Is  still  desirable  due  to  conciurent 
or  future  savings,  reduce  the  Instant  con¬ 
tract  price  by  the  amount  of  ICS  and  offset 
the  amount  by  which  OC  exceeds  ICS  against 
concurrent  or  future  savings. 

(D)  If  the  Contractor's  cost  of  developing 
and  Implementing  the  VECP  would  result  In 
an  Increase  in  the  Instant  contract  price,  but 
the  VECP  Is  still  desirable  due  to  ooncxirrent 
or  future  savings,  equitably  adjust  the  In¬ 
stant  contract  price  In  accordance  with  the 
‘‘Changes’’  clause.  In  addition,  offset  the  In¬ 
crease  in  the  Instant  contract  price  and  any 
OC  against  concurrent  or  future  contract 
savings. 

(E)  See  (e)  (3)  (11)  for  those  actions  to  be 
taken  when  a  future  contract  Is  expected 

2.  Concurrent  contracts.  (1)  If  the  VECP 
accepted  under  this  contract  Is  also  used 
on  concurrent  contracts  of  the  purchasing 
office  for  essentially  the  same  items,  the  Ckm- 
tractor  shall  be  paid  a  share  of  any  savings 
as  calculated  In  (11)  below. 

(11)  Calculations:  (A)  Determine  the 
reduction  in  the  price  of  each  concurrent 
contract (s)  as  a  result  of  incorporating  the 
VBCP. 

(B)  Subtract  from  the  total  amount  In 
(A)  any  government  costs  (OC)  not  yet 
offset  (If  OC  was  greater  than  ICS)  In 
•  e)(l)(ll)  (C)  or  (D)  above,  and  any  In¬ 
crease  In  the  Instant  contract  price,  la.. 
If  ICS  was  negative  In  (e)  (1)  (11)  (D).  If 
the  resulting  number  is  positive,  multiply 
It  by  fifty  percent  (60%)  (26%  If  this  Is  a 
VEPRC).  Add  this  amount  to  the  Instant 
contract  price. 

3.  Future  contracts.  Definition.  The  term 
unit  cost  reduction  for  future  contract  shar¬ 
ing  shall  be  the  xmlt  cost  reduction  under 
this  instant  contract  without  deducting  any 
cost  of  development  or  Implementation. 

(11)  If  the  VECP  accepted  under  this  con¬ 
tract  Is  used  on  future  purchases  of  es¬ 
sentially  the  same  Item  by  the  purchasing 
office,  or  Its  successor,  the  Contractor  shall 
share  In  the  savings  on  all  affected  end 


Items  scheduled  for  delivery  not  later  than 
three  (3)  years  after  acceptance  of  the  first 
item  incorporating  the  VECP,  or  until  the 
originally  scheduled  delivery  date  of  the 
last  affected  end  Item  under  the  instant 
eon  tract,  whichever  la  later  When  sharing 
on  future  contracts  Is  expected,  the  Contrac¬ 
tor  shall  be  responsible  for  the  following; 

(A)  Maintaining  records  adequate  to  sup¬ 
port  Identification  of  the  first  delivered  unit 
to  which  the  VECP  applies.  These  records 
are  considered  an  Intergral  part  of  contract 
documentation  and  shall  be  maintained  for 
a  period  of  three  years  after  final  payment  on 
the  contract  under  which  the  VECP  was 
accepted. 

(B)  Annotating  the  receiving  rep<»^  or  in¬ 
voice.  which  applies  to  the  Initial  unit  cov¬ 
ered  by  the  VECP  with  the  followmg  state¬ 
ment; 

“This  Is  the  Initial  unit  delivered  which 

Incorporates  VECP  No.  _  Contract 

Modification  No. _ dated  _ ” 

(111)  Calculations.  At  the  time  each 
eligible  future  contract  Is  awarded; 

( A I  Determine  the  number  of  units  sched¬ 
uled  to  be  delivered  prior  to  expiration  of 
the  contractor  sharing  period  determined 
m  (111  above.  Multiply  this  by  the  unit  cost 
reduction  as  defined  In  (e)(3)  (1). 

IB)  Subtract  from  the  total  amount  In 
(A)  any  Government  costs  or  Instant  con¬ 
tract  Increases  not  yet  offset  In  (e)(1)  (11) 
(C)  or  (D)  or  In  (e)  (2)  (11)  (B) ,  or  In  other 
contracts  awarded  since  acceptance  of  the 
VECP.  If  the  resulting  number  Is  positive, 
multiply  It  by  fifty  percent  (60%)  (26%  if 
this  Is  a  VEPRC)  and  add  the  result  to  the 
Instant  contract  price. 

4.  Collateral  savings.  It  an  accepted  VECP 
results  In  a  measurable  net  reduction  In  the 
agency’s  overall  documentable  projected 
costs  ot  maintenance,  operation,  logistic 
support  or  Goveriunent-furnlshed  property, 
which  exceeds  any  increcMe  In  costs  attribut¬ 
able  to  Incorporation  of  such  VBCP,  Includ¬ 
ing  acquisition  costs,  the  contract  shall  be 
Increased  by  twenty  percent  (20%)  of  the 
projected  net  reduction  In  ascertainable  col¬ 
lateral  coats  (l.e.,  savings  determined  to  be 
realized  during  an  average  year  of  iise  of 
the  item  in  which  the  change  Is  incorpo¬ 
rated)  and.  If  aopllcable,  of  the  actual  sav¬ 
ings  accruing  from  a  change  or  reduction 
of  Oovemment-furnlshed  property  under  the 
Instant  contract.  However,  such  Increase 
representing  the  Contractor’s  share  of  col¬ 
lateral  savings  shall,  in  no  event  exceed  the 
price  of  this  contract  or  $100,000  whichever  is 
greater.  The  determination  of  the  amount 
of  collateral  savings,  if  any,  will  be  made 
solely  by  the  Oovemment  and  shall  not  be 
subject  to  the  “Dlsputee”  clause  of  this  con¬ 
tract.  In  all  cases,  degradation  of  perform¬ 
ance,  service  life,  or  cfq>abillty  shall  be  a 
consideration  In  the  determination  of  actual 
savings  to  the  agency. 

(f)  Payment.  The  Contractor’s  concurrent 
and  future  contract  shares  should  be  paid 
upon  modification  of  concurrent  contracts 
or  future  contract  award,  or  within  six  (6) 
months  thereafter.  However,  any  such  pay¬ 
ments  are  subject  to  the  condition  that  to 
the  extent  the  Government  does  not  receive 
delivery  of  and  accept  all  Items  on  which  the 
share  Is  paid,  the  contractor  shall  reimburse 
the  Oovermnent  the  pre^rtionate  share  of 
the  pa3rments.  If  this  clause  is  modified  to 
provide  for  lump  sum  payments,  such  pay¬ 
ments  shall  be  made  upon  modification  of 
the  Instant  contract. 

(g)  Operation  and  maintenance  contracts. 
If  this  Is  a  contract  for  overhaul  or  mainte¬ 
nance  ( Including  repair,  alteration,  modifica¬ 
tion  or  modernization),  the  Contractor  will 
be  paid  a  share  of  future  contract  savings 
realized  by  the  Government  only  on  overhaul 
and  maintenance  of  the  designated  Items  ac¬ 
complished  by  purchase,  under  contract,  by 


the  designated  purchasing  office.  Only  col¬ 
lateral  savings  will  be  paid  on  applicatlcn 
of  accepted  VBCPs  to  overhaul  and  mainte¬ 
nance  of  Items  within  Government  resources. 

(h)  Subcontracts.  The  Contractor  shall  In¬ 
clude  appropriate  VE  arangements  In  any 
subcontract  of  $100,000  or  greater,  and  may 
Include  such  arrangements  In  contracts  of 
lesser  value.  To  compute  any  adjustment  In 
the  contract  price  under  paragraph  ie)(l) 
above,  the  Contractor’s  cost  of  development 
and  Implementation  of  a  VECP  which  is  ac¬ 
cepted  under  this  contract  shall  include  any 
development  and  implementation  costs  of  a 
subcontractor  and  any  VE  Incentive  pay¬ 
ments  to  a  subcontractor,  which  clearly  per¬ 
tain  to  such  VECP.  However,  no  such 
payment  or  accrual  to  a  subcontractor  will 
be  permitted,  either  as  a  part  of  the  contrac¬ 
tor's  development  or  Implementation  costs 
or  otherwise,  to  reduce  the  Government’s 
share  on  collateral  savings  or  additional  pur¬ 
chases  as  contemplated  by  paragraph  (e)  (2) , 
(3).  or  (4)  of  this  clause. 

(1)  Data.  The  Contractor  may  restrict  the 
Government’s  right  to  use  any  sheet  of  a 
VEC7P  or  of  the  supporting  da^  submitted 
pursuant  to  this  clause.  In  accordance  with 
the  terms  of  following  legend  If  It  Is  marked 
on  such  sheet; 

"This  data  furnished  pursuant  to  the 

Value  Engineering  clause  of  contract _ 

shall  not  be  disclosed  outside  the  Govern¬ 
ment,  or  duplicated,  used,  or  disclosed,  in 
whole  or  In  part,  for  any  purpose  other  than 
to  evaluate  a  VBCP  submitted  under  said 
clause.  This  restriction  does  not  limit  the 
Government’s  right  to  use  Information  con¬ 
tained  In  this  data  If  it  is  or  has  been  ob¬ 
tained.  or  Is  otherwise  available,  from  the 
Contractor  or  from  another  source,  without 
limitations.  If  such  a  VECP  Is  accepted  by 
the  Government  under  said  contract  after  the 
use  of  this  data  in  such  an  evaluation,  the 
Government  shall  have  the  right  to  dupli¬ 
cate,  use,  and  disclose  any  data  reasonably 
necessary  to  the  full  utilization  of  such 
VECP  as  accepted.  In  any  manner  and  for 
anv  purpose  whatsoever,  and  have  others  so 
do” 

In  the  event  of  acceptance  of  a  VECP,  the 
Contractor  hereby  grants  to  the  Government 
all  rights  to  use,  duplicate  or  disclose,  in 
whole  or  in  part,  in  any  manner  and  for  any 
purpose  whatsoever,  and  to  have  or  permit 
others  to  do  so,  any  data  reasonably  neces¬ 
sary  to  fully  utilize  such  VECP. 

(j)  Miscellaneous  Provisions.  (1)  For  pur¬ 
poses  of  sharing  under  paragraph  (e)(1) 
above,  the  term  “Instant  contract"  shall  not 
include  any  modifications  of  the  instant  con¬ 
tract,  executed  after  acceptance  of  the  par¬ 
ticular  VECP.  by  which  the  Government  In¬ 
creases  the  quantity  of  any  Item,  or  adds  any 
Item,  nor  shall  It  include  any  extension  of 
the  Instant  contract  through  exercise  of  an 
option  provided  under  this  contract  after  ac¬ 
ceptance  of  the  VBCP.  Such  modifications 
and  extensions  shall  be  considered  “future 
contracts”  within  the  provisions  of  paragraph 
(e)  (3)  of  this  clause. 

(2)  If  this  Is  an  Indefinite  delivery  type 
contract,  the  term  “Instant  contract"  for 
purposes  of  sharing  under  paragraph  i  e  i  ( 1 ) 
above  shall  Include  only  those  orders  actually 
placed  by  the  Government  up  to  the  time 
the  particular  VECP  Is  accepted.  All  orders 
placed  subsequent  to  the  acceptance  of  the 
particular  VECP  shall  be  considered  “future 
contracts”  within  the  provisions  of  paragraph 
(61(3)  of  this  clause. 

(3)  If  this  dauee  is  included  in  a  basic, 
ordering  agreement,  the  term  "instant  con¬ 
tract”,  for  purposes  of  sharing  under  para¬ 
graph  (ei  (li  above,  shall  be  the  order  under 
which  the  particular  VECP  Is  approved.  Other 
orders  under  the  same  agreement  shall  be 
considered  either  “concurrent  contracts”  (if 
awarded  prior  to  acceptance  of  the  VECP)  or 
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"future  contracts"  (If  aa-arded  after  accept¬ 
ance  of  the  VECP) .  within  the  provisions  of 
paragraph  (eM2)  or  (e)(3)  of  this  clau«* 
respectively. 

(4)  If  this  clause  Is  Included  In  a  multl- 
]rear  contract.  "Instant  contract"  for  the  pur¬ 
pose  of  sharing  under  paragraph  i  e )  1 1 ) 
above,  shall  be  the  funded  contract  at  the 
time  the  VECP  Is  approved,  and  Items  pur¬ 
chased  under  subsequent  funding  under  this 
contract  shall  be  treated  under  the  future 
contract  VE  sharing  provisions  In  paragraph 
(e)(3)  of  this  clause.  The  sharing  period 
shall  be  the  entire  life  of  the  multi-year  con¬ 
tract.  or  three  (3)  years  after  delivery  of  the 
first  Item  Incorporating  the  VECP.  which¬ 
ever.  Is  longer. 

(5)  If  this  clause  is  Included  In  a  fixed 
price  contract  providing  for  prospective  price 
ledetermlnatlon.  the  term  "Instant  contract" 
for  purposes  of  sharing  under  paragraph  (e) 

( 1 )  above  shall  t>e  that  period  for  which  firm 
prices  have  been  established.  The  remaining 
periods  under  this  contract  shall  be  treated 
under  the  future  contract  VE  sharing  pro¬ 
visions  In  paragraph  (ei  (3)  of  this  clause. 

(6)  Those  portions  of  an  accepted  VECP 
which  are  rewardable  under  other  perform¬ 
ance  Incentive  provisions  of  this  contract 
shall  be  rewarded  under  the  provisions  of  this 
clause  to  the  extent  that  they  are  not  re¬ 
warded  under  the  other  performance  Incen¬ 
tive  provisions. 

(7)  The  Contracting  Officer  may  require 
the  Contractor  to  provide  written  notifica¬ 
tion  prior  to  risking  significant  expenditures 
for  VECP  effort. 

(End  of  clause) 

(2)  Fixed-price  incentive  tftrm  targets 
contracts-.  Substitute  the  following 
“sharing”  provisions  tor  paragraph  (e) 
of  the  clause  in  paragraph  (a)(1)  of 
this  section: 

(e)  Sharing,  if  a  VECP  submitted  by  the 
Contractor  pursuant  to  this  clause  and  ef¬ 
fecting  any  of  the  Items  described  In  para¬ 
graph  (a)  of  the  "Incentive  Price  Revision 
(Firm  Target)”  clause  of  this  contract  Is 
accepted,  the  Contractor  shall  share  In  sav¬ 
ings  realized  by  the  Government  In  accord¬ 
ance  with  the  following  provisions: 

(1)  Instant  contract. 

(1)  Definitions. 

(A)  Instant  contract  savings  to  the  Con¬ 
tractor  (ICS)  Is  the  unit  cost  reduction  times 
the  number  of  units  affected  In  the  Instant 
contract.  The  proposed  unit  cost  reduction 
lixcludes  estimated  allowable  Contractor  de¬ 
velopment  and  Implementation  costs  (CC). 
The  Contractor’s  development  and  Imple¬ 
mentation  costs  Include  any  subcontractor 
development  and  Implementation  costs  and 
any  subcontractor  Incentive  payments  (see 
(h)  below) .  Pot  purposes  of  this  clause.  Con¬ 
tractor  development  costs  are  those  costs 
incurred  after  the  (Contractor  has  Identified 
a  specific  VE  project  and  prior  to  acceptance 
by  the  Government. 

(B)  Government  Costs  (OC)  are  those 
which  directly  result  from  development  and 
implementation  of  the  VECP,  such  as  test 
and  evaluation  of  the  VECP,  and  any  In¬ 
creased  costs  In  DOT  operations,  mainte¬ 
nance,  and  lovlstlc  suoport. 

(U)  Calculations  and  actions. 

(A)  If  there  Is  a  reduction  In  costs,  reduce 
the  total  target  cost  of  Items  affected  by  the 
VECP  by  ICS.  If  there  Is  an  Increase  In  cost, 
see  (E)  below. 

(B)  If  lOS  exceeds  OC.  add  35%  (20%  If 
this  is  a  VE  Program  R^uirement  Change 
(VEPRC) )  of  the  excess  to  total  target  profit 
relating  to  such  Items. 

(C)  If  OC  exceeds  ICS,  but  acceptance  of 
the  VECP  Is  still  desirable  due  to  concurrent 
or  future  savings,  do  not  adjust  total  target 
profit  relating  to  such  Items,  and  offset  the 


amount  by  which  GC  exceeds  ICS  against 
concurrent  or  future  contract  savings. 

(D)  Subtract  65%  (80%  If  this  Is  a 

VEPRC)  of  ICS  from  the  maximum  dollar 
limit  on  the  total  final  price  of  such  Items 

(E)  If  the  Contractor  cost  of  developing 
and  Implementing  the  VECP  would  result 
In  an  Increase  In  the  Instant  contract  tar¬ 
get  cost,  but  the  VECP  Is  still  desirable  due 
to  concurrent  or  future  savings,  equitably 
adjust  the  total  Urget  cost,  total  target  profit 
and  maximum  dollar  limit  on  the  total  final 
price  of  the  Items  affected  by  the  VECP  In 
accordance  with  the  "Changes”  clause.  Off¬ 
set  this  Increase  and  any  OC  against  con¬ 
current  or  future  savings. 

(F)  See  (e)(3)  (11)  for  those  actions  to  be 
taken  when  a  future  contract  Is  expected. 

(2)  Concurrent  contracts. 

(1)  If  the  VECP  accepted  under  this  con¬ 
tract  Is  also  used  on  concurrent  contracts 
of  the  purchasing  office  for  essentially  the 
same  Items  the  Contractor  shall  be  paid  a 
share  of  any  savings  as  calculated  In  (11) 
below 

111)  Calculations. 

I  A)  Determine  the  reduction  In  the  price 
of  each  concurrent  contract(S)  as  a  result 
of  Incorporating  the  VECP 

(B)  Subtract  from  the  total  amount  In 
(Ai  any  government  costs  not  yet  offset  (If 
OC  was  greater  than  ICS)  In  (e)(1)  (11)  (C) 
or  ( E )  above,  and  any  Increase  In  the  Instant 
contract  price,  l.e..  If  ICS  wu  negative  In 
(e)  ( 1)  (111  (E) .  If  the  resulting  number  Is 
positive,  multiply  It  by  36 <>  (20%  If  VEPRC). 
Add  this  amount  to  the  Instant  contract  as  a 
separate  line  Item  Independent  of  the  incen¬ 
tive  sharing  arrangement  and  without  ad¬ 
justment  to  any  of  the  contract  incentive 
parameters. 

(3)  Future  contracts. 

(I)  Definition.  The  term  unit  cost  reduc¬ 
tion  for  future  contract  sharing  shall  be  the 
unit  cost  reduction  under  this  Instant  con¬ 
tract  without  deducting  any  cost  of  develop¬ 
ment  or  Implementation. 

(II)  If  the  VECP  accepted  under  this  con¬ 
tract  Is  used  on  future  purchases  of  essen¬ 
tially  the  same  Item  by  the  purchasing  office, 
or  its  successor,  the  Contractor  shall  share 
in  the  savings  on  all  affected  end  Items  sched¬ 
uled  for  delivery  not  later  than  3  years  after 
acceptance  of  the  first  Item  Incorporating  the 
VECP.  or  until  the  originally  scheduled  de¬ 
livery  date  of  the  last  affected  end  Item  under 
the  Instant  contract,  whichever  Is  later. 
When  sharing  on  future  contracts  Is  ex¬ 
pected.  the  Contractor  shall  be  responsible 
for  tho  folloa'ing: 

(A)  Maintaining  records  adequate  to  sup¬ 
port  Identification  of  the  first  delivered  unit 
to  which  the  VECP  applies.  These  records  are 
considered  an  Integral  part  of  contract  docu¬ 
mentation  and  shall  be  maintained  for  a  pe¬ 
riod  of  three  years  after  final  payment  on  the 
contract  under  which  the  VECP  was  accepted. 

( B )  Annotating  the  receiving  report  or  In¬ 
voice,  which  applies  to  the  Initial  unit  cov¬ 
ered  by  the  ITECP  with  the  following  state¬ 
ment: 

“This  is  the  Initial  unit  delivered  which  In¬ 
corporates  VECPP  No. - ,  Contract  Modifi¬ 
cation  No. _ _  dated _ _ _ ” 

( III)  Calculations.  At  the  time  each  eligible 
future  contract  Is  awarded: 

(A)  Determine  the  number  of  units  sched¬ 
uled  to  be  delivered  prior  to  expiration  of  the 
Contractor  sharing  period  determined  In  (ll) 
above.  Multiply  this  by  the  unit  {»st  reduc¬ 
tion  as  defined  In  (e)  (3)  (1). 

(B)  Subtract  from  the  total  amount  in 
( A)  any  govermnent  costs  or  Instant  contract 
Increases  not  yet  offset  In  (e)|I)(ll)  (C)  or 
(E)  or  In  (e)  (2)  (11)  (B),  or  In  other  contracts 
awarded  since  acceptance  of  the  VECP.  If 
the  resulting  number  Is  oosltlve,  miUtlply  It 
by  36%  (20%  If  VEPRC).  Add  this  amount 
to  the  Instant  contract  as  a  s^arate  line 


Item  Independent  of  the  Incentive  sharing 
arrangement  and  without  adjustment  to  any 
of  the  contract  Incentive  parameters 

(4)  Collateral  savings.  If  an  accepted  VECP 
results  In  a  measurable  net  reduction  In  the 
agency’s  overall  documentable  projected 
costs  of  maintenance,  operation,  logistics 
support  or  Government-furnished  property, 
which  exceeds  any  Increase  In  costs  attribut¬ 
able  to  Incorporation  of  such  VECP.  Includ 
Ing  acquisition  costs,  the  contract  shall  be 
Increased  by  twenty  percent  (20%  )  of  the 
projected  net  reduction  in  ascertainable  col¬ 
lateral  costs  (l.e.,  savings  determined  to  be 
realized  during  an  average  year  of  use  of  the 
Item  In  which  the  change  Is  Incorporated) 
and.  If  applicable,  of  the  actual  savings  ac¬ 
cruing  from  a  change  or  reduction  of  Gov¬ 
ernment-furnished  property  under  the 
Instant  contract.  Add  this  amount  to  the  In¬ 
stant  contract  as  a  separate  line  Item  Inde¬ 
pendent  of  the  Incentive  sharing  arrange¬ 
ment  and  without  adjustment  to  any  of  the 
contract  Incentive  parameters.  However,  such 
Increase  representing  the  Contractor’s  share 
of  collateral  savings  shall,  In  no  event,  exceed 
the  price  of  this  contract  or  $100,000,  which¬ 
ever  Is  greater.  The  determination  of  the 
amount  of  collateral  savings.  If  any.  will  be 
made  solely  by  the  Government  and  shall 
not  be  subject  to  the  “Disputes"  clause  of 
this  contract.  In  all  cases,  degradation  of 
performance,  service  life,  or  capability  shall 
be  a  consideration  In  the  determination  of 
actual  savings  to  the  agency. 

( End  of  clause  paragraph) 

<3)  Fixed-price  incentive  (sttccessive 
target  >  contracts.  Substitute  the  follow¬ 
ing  “sharing”  provision  for  paragraph 
(e>  of  the  clause  in  paragraph  (a)(1) 
of  this  section: 

(e)  Sharing.  If  a  VECP  submitted  by  the 
(kintractor  pursuant  to  this  clause  and  af¬ 
fecting  any  of  the  Items  described  In  para¬ 
graph  (a)  of  the  "Incentive  Price  Revision 
(Successive  Target)”  clause  of  this  contract 
is  accepted,  the  Contractor  shall  share  In 
savings  realized  by  the  Government  In  ac¬ 
cordance  with  the  following  provisions: 

(1)  Instant  contract. 

(I)  Definitions. 

(A)  Instant  contract  savings  to  the  Con¬ 
tractor  (ICS)  is  the  unit  cost  reduction 
times  the  number  of  units  affected  In  the  in¬ 
stant  contract.  The  proposed  unit  cost  re¬ 
duction  Includes  estimated  allowable  Con¬ 
tractor  development  and  Implementation 
costs  (CC).  The  Contractor’s  development 
and  Implementation  costs  Include  any  sub¬ 
contractor  development  and  Implementation 
costs  and  any  subcontractor  Incentive  pay¬ 
ments  (see  (b)  below) .  For  purposes  of  this 
clause.  Contractor  development  costs  are 
those  costs  Incurred  after  the  Contractor  has 
identified  a  specific  VE  project  and  prior  to 
acceptance  by  the  Government. 

(B)  Government  (^ts  (GC)  are  those 
costs  which  directly  result  from  development 
and  Implementation  of  the  VECP,  such  as 
test  and  evaluation  of  the  VECP,  and  any 
Increased  costs  In  DOT  operations,  mainte¬ 
nance  and  logistics  support. 

(II)  Calculations  and  actions. 

(A)  If  the  VECP  Is  accepted  and  applied  to 
this  contract  before  the  establishment  of  a 
firm  fixed  price  In  accordance  with  paragraph 
(c)  of  the  "Incentive  Price  Revision  (Succes¬ 
sive  Targets)’’  clause  of  this  contract: 

(I)  If  there  Is  a  reduction  In  cost,  reduce 
the  then  total  target  cost  of  Items  affected 
by  the  VECP  by  ICS.  If  there  is  an  Increase 
In  cost  see  (V)  below. 

(n)  If  ICS  exceeds  GC,  add  35%  (20% 
If  this  Is  a  VE  Program  Requirements  change 
(VEPRC) )  of  the  excess  to  the  then  target 
profit  relating  to  such  Items  (if  a  firm  profit 
adjustment  formula  Is  established  In  accord- 
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ano*  with  puwcnph  (a)  of  the  "incentlTe 
Price  Revision  (Bueoeeslve  Targets)"  clause 
of  this  contract,  the  above  percentage  may 
be  modified  for  application  to  VE  cost  redue* 
tlon  proposals,  submitted  pursuant  to  this 
clause,  which  are  accepted  under  this  con¬ 
tract  after  the  establishment  of  said 
formula) . 

(HI)  If  OC  exceeds  ICS,  but  acceptance 
of  the  VECP  Is  still  desirable  due  to  con¬ 
current  or  future  savings,  do  not  adjiut  the 
then  target  profit,  and  offset  the  amount 
OC  exceeds  ICS  against  concurrent  or  future 
contract  savings. 

(IV)  Subtract  86%  (80%  If  this  Is  a 
VEPRC)  of  ICS  fr(»n  the  maximum  dollar 
limit  on  the  total  final  price  of  such  Items. 

(V)  If  the  Contractor  cost  of  developing 
axul  Implementing  the  VECP  would  result 
In  an  Increase  In  the  then  Instant  contract 
target  cost,  but  the  VECP  Is  still  desirable 
due  to  concurrent  or  future  savings,  equi¬ 
tably  adjust  the  then  total  target  cost,  the 
then  target  profit,  and  the  then  maximum 
dollar  limit  on  the  total  final  price  of  the 
Items  affected  by  the  VECP  In  accordance 
with  the  “Changes”  clause.  Offset  this  In¬ 
crease  and  any  OC  against  concurrent  or 
future  savings.  (If  a  firm  profit  adjustment 
formula  Is  established  In  accordance  with 
paragraph  (a)  of  the  "Incentive  Price  Revi¬ 
sion  (Successive  Targets) "  clause  of  this  con¬ 
tract,  and  the  VECP  significantly  Increases 
the  target  cost,  the  above  percentage  may  be 
modified  for  application  to  the  VECPs,  sub¬ 
mitted  pursuant  to  this  clause,  which  are 
accepted  under  this  contract  after  the  estab¬ 
lishment  of  said  formula.) 

(B)  If  the  VECP  Is  accepted  after  the 
establishment  of  a  firm  fixed  price  In  ac¬ 
cordance  with  paragraph  (c)  of  the  'Tncen- 
tlve  Price  Revision  (Successive  Targets)" 
clause  of  this  contract. 

(l)  Calculate  OC  and  ICS. 

(II)  If  ICS  exceeds  OC,  calculate  80% 
(Government  share)  of  the  sum  of  ICS  and 
OC.  l.e.,  (.8  (ICS  plus  OC)).  unless  this  la 
a  VE  Program  Requirement  change  (VEPRC) , 
In  which  case  calculate  (.76  ICS  plus  .36  OC) . 
In  either  ease,  subtract  the  result  from  the 
contract  price. 

(m)  If  OC  exceeds  ICS.  but  acceptance 
of  the  VECP  Is  still  desirable  due  to  con¬ 
current  or  future  savings,  reduce  the  Instant 
contract  price  by  the  amount  of  ICS  and 
offset  the  amount  by  which  OC  exceeds  ICS 
against  concurrent  or  future  savings. 

(IV)  If  the  Contractor’s  cost  of  developing 
and  Implementing  the  VECP  would  result 
In  an  Increase  In  the  Instant  contract  price, 
but  the  VECP  Is  still  desirable  due  to  con¬ 
current  or  future  savings,  equitably  adjust 
the  Instant  contract  price  In  accordance  with 
the  "Changes"  clause.  In  addition,  offset  the 
Increase  In  the  Instant  contract  price  and 
anv  OC  against  concurrent  or  future  contract 
savings. 

(C)  See  (e)  (3)  (11)  for  those  actions  to  be 
take  when  a  future  contract  Is  expected. 

(3)  Concurrent  contracts. 

(I)  If  the  VECP  accepted  under  this  con¬ 
tract  Is  also  used  on  concurrent  contracts 
of  the  purchasing  office  for  essentlallv  the 
same  Items,  the  Contractor  shall  be  paid  a 
share  of  any  savings  as  calculated  in  (11) 
below. 

(II)  Calculations. 

(A)  Determine  the  redtictlon  In  the  price 
of  each  concurrent  contract(s)  as  a  resiilt 
of  Incorporating  the  VECP. 

(B)  Subtract  from  the  total  amount  In 
(A)  any  Government  costs  (OC)  not  yet  off¬ 
set  (If  OC  was  greater  than  ICS)  In  (e)  (l{ 
(U)(A)  (HI)  or  (V)  or  (e)  (1)  (11)  (B)  (TH) 
or  (IV)  above,  and  any  Increase  In  the  then 
Instant  contract  target  cost.  !«..  If  ICS  was 
negative  In  either  (e)  (1)  (11)  (A)  (V)  or  (e) 
(1)(11)(B)(XV).  It  the  restating  number  is 


positive,  and  the  VECP  was  accepted  under 
paragraph  leti  1  MllM A)  multiply  It  by  36% 
130%  If  this  Is  a  VEPRC).  Add  this  amount 
to  the  Instant  contract  as  a  separate  line 
Item  Independent  of  the  Incentive  sharing 
arrangement  and  without  adjustment  to  any 
of  the  contract  Incentive  parameters.  It  the 
resulting  number  Is  positive,  but  the  VECP 
was  accented  under  paragraph  ic)(l)ili) 
IB),  multiply  It  by  60%  (36%  If  this  la  a 
VEPRC ) .  and  add  this  amount  to  the  Instant 
contract  price. 

(3>  Future  contracts. 

(11  Definition.  The  term  unit  cost  reduc¬ 
tion  for  future  contract  sharing  shall  be  the 
unit  cost  reduction  under  this  Instant  con¬ 
tract  without  deducting  any  cost  of  develop¬ 
ment  or  Implementation. 

(11 1  If  the  VECP  accepted  under  this  con¬ 
tract  Is  used  on  future  purchases  of  essen- 
tlilly  the  same  Item  by  the  purchasing  of¬ 
fice.  or  Its  successor,  the  Contractor  shall 
share  in  the  savings  on  all  affected  end  Items 
scheduled  for  delivery  not  later  than  three 
years  after  acceptance  of  the  first  Item  In¬ 
corporating  the  VECP,  or  until  the  originally 
scheduled  delivery  date  of  the  last  affected 
end  Item  under  the  Instant  contract,  which¬ 
ever  is  Uter.  When  sharing  on  future  con¬ 
tracts  Is  expected,  the  Contractor  shall  be 
responsible  for  the  following: 

(A)  Maintaining  records  adequate  to  sup¬ 
port  Identification  of  the  first  delivered  unit 
to  which  the  VECP  applies.  These  records 
are  considered  an  Inte^al  part  of  contract 
documentation  and  shall  be  maintained  for 
a  period  of  three  years  after  final  payment 
on  the  contract  under  which  the  VECP  was 
accepted. 

IB)  Annotating  the  receiving  report  or  In¬ 
voice,  which  applies  to  the  Initial  unit  cov¬ 
ered  by  the  VECP  with  the  following  state¬ 
ment: 

“This  Is  the  initial  unit  delivered  which 
Incorporates  VECP  No. Contract  Mod¬ 
ification  No. dated _ ” 

(111)  Calculations,  at  the  time  each  eli¬ 
gible  future  contract  Is  awarded: 

(A)  Determine  the  number  of  units 
scheduled  to  be  delivered  prior  to  explritlon 
of  the  ContriM;tor  sharing  period  determined 
In  (11)  above.  Multiply  this  by  the  unit  cost 
reduction  as  defined  In  (e)(3)(l). 

(B)  Subtract  from  the  total  amount  In 
(A)  any  Government  costs  or  Instant  con¬ 
tract  Increases  not  yet  offset  in  (e)(1)  (11) 
(A)  (UI)  or  (V).  or  is)  il)  (11)  (B)  (III)  or 

(IV),  or  In  le)  (2)  (11)  (B),  or  In  contracts 
awarded  since  acceptance  of  the  VECP.  If 
the  resulting  number  is  positive,  and  the 
VECP  was  accepted  under  paragraph  (e)(1) 
(11)  (A),  multiply  It  by  35%  (30%  If  this  was 
a  VEPRC) .  If  the  resulting  number  was  posi¬ 
tive,  but  the  VECT*  was  accepted  under  para¬ 
graph  (e)  (1)  111)  IB),  multiply  It  by  60% 
(26%  If  this  was  a  VEPRC.  In  either  case,  add 
the  amount  to  the  Instant  contract  as  a 
separate  line  Item  independent  of  the  In¬ 
centive  sharing  arrangement  and  without 
adjustment  to  any  of  the  contracts  Incentive 
parameters. 

(4)  Collateral  Savings.  If  an  accepted 
VECP  results  In  a  measurable  net  reduction 
in  the  agency's  overall  documentable  pro¬ 
jected  costs  of  maintenance,  operation,  logis¬ 
tic  support  or  Oovernment-fumlshed  prop¬ 
erty,  which  exceeds  any  Increase  In  costs 
attributable  to  Incorporation  of  such  VECP, 
Including  acquisition  costs,  the  contract 
shall  be  increased  by  twenty  percent  (20%) 
of  the  projected  net  reduction  in  ascertain¬ 
able  collateral  costs  I  l.e.,  savings  determined 
to  be  realized  during  an  average  year  of  use 
of  the  Item  In  which  the  change  la  Incor¬ 
porated),  and.  If  applicable,  of  the  actual 
savings  accruing  from  a  change  or  reduction 
of  Oovernment-fumlshed  ]»operty  under  the 
Instant  contract.  Add  this  amount  to  the  In¬ 


stant  contract  as  a  separate  line  Item  Inde¬ 
pendent  of  the  Incentive  sharing  arrange¬ 
ment  and  without  adjustment  to  any  of  the 
contract  Incentive  parameters.  However,  such 
Ipcrease  representing  the  Contractor’s  share 
of  collateral  savings  shall.  In  no  event,  ex¬ 
ceed  the  price  of  this  contract  or  flOO.OOO, 
whichever  Is  greater.  The  determination  of 
the  amount  of  collateral  savings.  If  any,  will 
be  made  solely  by  the  Government  and  shall 
not  be  subject  to  the  "Disputes"  clause  of 
this  contract.  In  all  cases,  degradation  of 
performance,  service  life,  or  capability  shall 
be  a  consideration  In  the  determination  of 
actual  savings  to  the  agency 

I  End  of  clause) 

•  4>  Lump  sum  method  of  payment  for 
future  contract  sharing.  In  accordance 
with  S  12-1.5203-4  substitute  the  follow¬ 
ing  provisions  for  paragraoh  (e)  (3) 
“Future  Contracts"  of  the  clause  in  par¬ 
agraph  I  a  •  •  1  >  of  this  section  for  use  of 
the  Lump  Sum  Method  of  payment  for 
future  contract  sharing: 

(3)  Future  contracts  (lump  sum).  (1)  Def¬ 
inition.  The  term  unit  cost  reduction  for 
lump  sum  sharing  purposes  shall  be  the 
unit  cost  reduction  under  this  Instant  con¬ 
tract  without  deducting  any  cost  of  develop¬ 
ment  or  Implementation. 

(II)  If  a  VECP  accepted  under  this  con¬ 
tract  is  expected  to  be  used  on  future  pur¬ 
chases  of  essentially  the  same  item  by  the 
purchasing  office,  or  Its  successor,  the  Con¬ 
tractor  shall  share  in  the  savings  on  the 
purchases  which  the  purchasing  office  esti¬ 
mates  wUl  be  delivered  not  later  than  three 
years  after  acceptance  of  the  first  Item  in¬ 
corporating  the  VECP,  or  until  the  originally 
scheduled  delivery  date  of  the  last  affected 
end  item  under  the  Instant  contract,  which¬ 
ever  is  later. 

(III)  Lump  sum  base.  The  number  of  Items 
the  Government  estimates  will  be  delivered 
during  the  period  specified  In  (11)  above  Is 
_ (Insert  the  number  of  units). 

(Iv)  Calculations  and  actions. 

(A)  Multiply  the  unit  cost  reduction  In 
(1)  by  the  number  of  units  specified  In  (111) 
above. 

(B)  Subtract  from  the  total  amount  In 
(A)  any  Government  costs  (OC)  not  yet  off¬ 
set  (If  OC  was  greater  than  ICS)  and  any 
Increase  In  the  Increase  In  the  Instant  con¬ 
tract  price,  l  e..  If  ICS  was  negative.  If  the 
resulting  number  Is  positive,  multiply  It  by 
the  Contractor  percentage  share.  Add  this 
amount  to  the  Instant  contract. 

(End  of  clause  partkgraph) 

(5)  Future  contract  sharing  provi¬ 
sions.  With  respect  to  the  future  con¬ 
tract  sharing  provisions  paragraph  (e) 
(3>  of  the  clause  in  paragraph  (a)(1)  of 
this  section,  or  as  those  provisions  may 
be  mo(difled  by  the  lump  sum  provisions 
in  paragraph  (a)(4)  of  this  section, 
when,  in  the  judgment  of  the  Contract¬ 
ing  Office,  the  unit  costs  under  the  in¬ 
stant  contract  will  not  be  fairly  repre¬ 
sentative  of  the  unit  costs  to  be  expected 
imder  future  contracts  due  for  example 
to  learning  curve  applicatiem  (aA  V^ 
generally  be  the  case  with  develop¬ 
mental  or  design  contracts  and  may  be 
the  case  with  early  production  con¬ 
tracts)  .  the  definition  in  paragraph  (e) 
(3)  (i)  shall  be  changed  as  follows: 

(1)  Definition.  The  term  “unit  cost  reduc¬ 
tion"  for  future  contract  purposes  shall  be 
the  average  amount  of  the  decrease  In  xmlt 
cost  of  performance  (without  deducting  any 
Contractor  costs  of  development  Imple¬ 
mentation)  which  the  Contracting  Officer 
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will  result  from  utUlzetlon  of  the 
VBCP  on  future  purchases  of  the  Item  The 
Item  for  design  contracts  will  be  the  Item 
to  be  product  as  a  result  of  the  design 
process. 

(End  of  clause  paragraph) 

<6>  Modification  of  sharing  provisions 
applicable  to  incentive  contracts.  When 
the  sharing  provisions  applicable  to  in¬ 
centive  contracts  are  to  ^  modified  in 
accordance  with  12-1.5203-1  <c),  clause 
paragraph  le)  in  paragraph  (a)(2)  or 
<a)(3*  of  this  section,  whichever  is  ap¬ 
plicable,  shall  be  further  modified  as 
follows: 

(i>  Modifications  to  clause  paragraph 
le)  of  paragraph  la'  (2*  of  this  section: 

<A)  Change  clause  paragraph  <e><l) 

•  ii>  to  provide  substantially  as  follows: 

111)  If  the  cost  reduction  proposal  sub* 
mltted  pursuant  to  this  clause  involves  an 
anticipated  decrease  In  the  cost  of  perform¬ 
ance  of  this  contract  and  is  accepted  by 
the  Government,  the  parties  agree  that 
neither  the  target  cost,  target  profit ,  nor  cell¬ 
ing  price  of  the  Instant  contract  shall  be  ad¬ 
justed  by  reason  of  the  acceptance  of  such 
proposal.  The  new  requirement  will  be  In¬ 
corporated  into  the  contract  by  a  contract 
modification  which  will  state  that  It  is  made 
pursuant  to  this  Value  Engineering  clause. 
When  the  cost  of  performance  of  this  con¬ 
tract  is  Increased  as  a  result  of  the  changes, 
the  equitable  adjustment  increasing  the 
contract  price  shall  be  in  accordance  with 
the  "Changes”  clause  rather  than  iinder  this 
clause,  but  the  resulting  contract  modifica¬ 
tion  wUl  state  that  it  Is  made  pursuant  to 
this  clause. 

(End  of  clause  paragraph) 

(B)  Change  clause  paragraph  (e)  (2) 
(ii»(B)  to  provide  substantially  as  fol¬ 
lows: 

(B)  Subtract  from  the  total  amount  In 
(A)  any  government  costs  not  yet  offset  and 
any  Increase  in  the  Instant  contract  i»'lce. 
If  the  resulting  number  is  positive,  multiply 
it  by  36%  (20%  if  VBPRC)  Add  thU  amount 
to  the  instant  contract  as  a  separate  line 
item  independent  of  the  incentive  sharing 
arrangement  and  without  adjustment  to 
any  of  the  contract  incentive  parameters. 

(End  of  clause  paragraph) 

(C)  Substitute  the  definition  in  para¬ 
graph  (a)  (5)  of  this  section  for  the  defi¬ 
nition  in  clause  paragraph  (e)  (3)  (i). 

(D)  Change  clause  paragraph  (e)  (3) 
(iiixB)  to  provide  substantially  as  fol¬ 
lows: 

(B)  Subtract  from  the  total  amoimt  in 
(A)  any  government  costs  or  Instant  con¬ 
tract  Increases  not  yet  offset.  If  the  resulting 
number  is  positive,  multiply  it  by  35%  (20% 
if  VEPRC).  Add  this  amount  to  the  Instant 
contract  as  a  separate  line  item  Independent 
of  the  incentive  sharing  arrangement  and 
without  adjustment  to  any  of  the  contract 
Incentive  parameters. 

(End  of  clause  paragraph) 

(11)  Modifications  to  clause  paragraph 
(e)  of  paragraph  (a)(3)  of  this  section. 

(A)  Change  clause  paragraph  (e)(1) 
(ii)  (A)  to  provide  substantially  as  fol¬ 
lows: 

(A)  If  the  cost  reduction  pnq>osal  sub¬ 
mitted  pursiiant  to  this  clause  Involves  an 
anticipated  decrease  in  the  (»et  of  perform¬ 
ance  of  this  contract  and  is  accepted  by  the 
Government,  the  parties  agree  that  neither 
the  target  cost,  target  profit,  nor  celling  price 


of  the  Instant  contract  shall  be  adjusted  by 
reason  of  the  acceptance  of  such  proposal. 
The  new  requirement  will  be  Incorporated 
into  the  contract  by  a  modification  which 
will  state  that  It  Is  made  pursuant  to  this 
Value  Engineering  clause.  When  the  cost  of 
performance  of  this  contract  is  increased  as 
a  result  of  the  changes,  the  equitable  adjust¬ 
ment  increasing  the  contract  price  shall  be  in 
accordance  with  the  "Changes”  clause  rather 
than  under  this  clause,  but  the  resulting 
contract  modification  will  state  that  It  Is 
made  pursuant  to  this  clavise. 

(End  of  clause  paragraph) 

(B)  (^ange  clause  paragraph  (e)(2) 
(ii)(B)  to  provide  substantially  as  fol¬ 
lows: 

|B)  Subtract  from  the  total  amount  In 
(A)  any  government  costs  not  yet  offset  and 
imy  increase  in  the  then  instant  contract 
target  cost.  If  the  resulting  number  is  posi¬ 
tive.  and  the  VECP  was  accepted  before  es¬ 
tablishment  of  a  firm  fixed  price  under  the 
instant  contract,  multiply  It  by  35  percent 
(20  percent  if  this  is  a  VEPRC).  Add  this 
amount  to  the  Instant  contract  as  a  separate 
line  item  independent  of  the  incentive  shar¬ 
ing  arrangement  and  without  adjustment  to 
any  of  the  contract  incentive  parameters.  If 
the  resulting  number  is  positive,  but  the 
VECP  was  accepted  after  establishment  of 
the  firm  fixed  price  under  the  Instant  con¬ 
tract.  multiply  it  by  50  percent  (25  percent 
if  this  is  a  VEPRC  1,  and  add  this  amount 
to  the  Instant  contract  price. 

(End  of  clause  paragraph) 

(C)  Substitute  the  definition  in  para¬ 
graph  (a)(5)  of  this  section  for  the  def¬ 
inition  in  clause  paragraph  (e)  (3)  (1). 

(D)  Change  clause  paragraph  (e)(3) 
(iiixB)  to  provide  substantially  as  fol¬ 
lows: 

(B)  Subtract  from  the  total  amoimt  In 
(A)  any  government  costs  or  instant  con¬ 
tract  Increases  not  yet  offset.  If  the  resulting 
number  is  positive,  and  the  VECP  was  ac¬ 
cepted  before  establishment  of  the  firm  fixed 
price  under  the  instant  contract,  multiply 
it  by  35  percent  (20  percent  if  this  was  a 
VEPRC).  If  the  resulting  number  is  positive, 
but  the  VECP  was  accepted  after  establish¬ 
ment  of  the  firm  fixed  price  under  the  in¬ 
stant  contract,  multiply  it  by  50  percent  (25 
percent  if  this  was  a  VEPRC) .  In  either  case, 
add  the  amount  to  the  Instant  contract  as  a 
separate  line  item  Independent  of  the  incen¬ 
tive  sharing  arrangement  and  without  ad¬ 
justment  to  any  of  the  contract  incentive 
parameters. 

(End  of  clause  paragraph)  ^ 

(b)  Value  engineering  program  re¬ 
quirement.  In  accordance  with  i  12-1.- 
5206  insert  the  following  revised  CMitract 
clause  title  and  paragraph  (a)  of  the 
clause  in  paragrajph  (a)  (1)  of  this  sec¬ 
tion: 

VALUS  ENOINZXaiMO  PEOGSAIC  RZQtmEMENT 

(a)  The  Contractor  shall  engage  in  a  value 
engineering  program  in  accordance  with  re¬ 
quirements  ^>eclfied  by  the  Contracting  Offi¬ 
cer,  shall  submit  progress  reports  thereon  as 
specified  in  the  contract  and  shall  submit  to 
the  Contracting  Officer  any  value  engineering 
change  proposals  (VBCPs)  resulting  from  the 
required  program.  This  clause  applies  to  all 
VECPs  devel(H>ed  by  the  (Contractor  unless 
the  Contracting  Officer  determines  the  pro¬ 
posal  to  be  rewardable  under  the  "Value  En¬ 
gineering  Incentive”  clause  (if  any)  of  thU 
contract,  which: 

(i)  Require  a  change  to  this  contract  to 
inclement  the  VECP,  and 


(li)  Reduce  the  overall  costs  to  the  cognl- 
eant  agency,  without  impairing  essential 
functions  or  characteristics.  Provided,  That 
they  are  not  based : 

(A)  Solely  on  a  change  In  deliverable  end 
item  quantities;  or 

(B)  A  change  in  R&D  end  item  or  test 
quantities  due  solely  to  results  of  previous 
testing  under  this  (»ntract;  or 

(C)  Solely  on  a  change  to  the  contract 
type. 

(End  of  clause  paragraph) 

Paitigraphs  (b)  through  (J)  of  the 
clause  set  forth  in  paragraph  (axl)  of 
this  section  above  shall  be  included  as 
pert  of  the  VE  Program  Requirements 
clause  except  that,  the  guidelines  in  par¬ 
agraph  (a)(2)  through  (ax5)  of  this 
section  shall  also  be  applicable. 

§  12—7.151—14  Mulli-yrar  procurement. 

In  accordance  with  DOTPR  12-1. 55 
insert  the  following  clauses: 

Limitations  or  Price  and  Contractor 
Obucations 

(a)  This  clause  applies  only  in  the  event 
this  contract  is  awarded  on  the  alternative 
basis  for  award  described  in  the  Schedule  as 
"Multi-Year  Procurement.” 

(b)  Funds  are  available  for  performance 
of  this  contract  in  the  amount  specifically 
described  in  the  Schedule,  as  available  for 
contract  performance.  The  amount  of  funds 
so  described  at  the  time  of  award  is  not  con¬ 
sidered  sufficient  for  the  contract  perform¬ 
ance  required  by  and  described  in  the  Sched¬ 
ule  for  any  Program  Ye(ur  other  than  the 
Prst  Program  Year.  Upon  availabUlty  to  the 
(Contracting  Officer  of  additional  funds  suffi¬ 
cient  for  performance  of  the  full  require¬ 
ments  for  the  next  succeeding  Program  Year, 
the  Contracting  Officer  shall,  not  later  than 
the  date  specified  in  the  Schedule,  unless  a 
later  date  is  agreed  to  by  the  parties,  so  no¬ 
tify  the  Contractor  in  writing  and  the 
amount  of  funds  described  in  the  Schedule 
as  available  for  contract  performance  shall 
be  modified  accordingly.  This  procedure  shall 
apply  for  each  successive  Program  Year. 

(c)  The  Government  is  not  obligated  to 

the  (Contractor  for  contract  performance  la 
any  monetary  amount  in  excess  of  that  de¬ 
scribed  In  the  Schedule  or  modifications 
thereto,  as  available  for  contract  perform¬ 
ance.  _ 

(d)  The  Contractor  is  not  obligated  to  in¬ 
cur  costs  for  the  performance  required  for 
any  Progrcun  Year  after  the  first  and  imtil 
he  has  been  notified  in  writing  by  the  (Con¬ 
tracting  Officer  of  an  Increase  in  availability 
of  funds  in  accordance  with  paragraph  (b)  of 
this  clause.  If  so  notified,  the  (Contractor's 
obligation  shall  be  Increas^  only  to  the  ex¬ 
tent  contract  performance  is  required  for 
the  additional  Program  Year  for  which  funds 
have  (seen  made  available. 

(e)  In  the  event  of  termination  pursuant 
to  the  “Termination  for  (Convenience  of  the 
Government”  clause  of  this  contract,  the 
term  “total  contract  price”  as  used  in  that 
clause  refers  to  the  amount  available  for 
performance  of  this  contract,  as  provided  for 
in  this  clause,  plus  the  applicable  amount 
established  as  the  cancellation  celling,  and 
the  term  “work  imder  the  contract”  as  used 
in  that  clause  refers  to  the  work  under  Pro¬ 
gram  Year  requirements  for  which  funds 
have  been  made  available.  In  the  event  of 
termination  for  default,  the  Government's 
rights  under  this  contract  shall  apply  to  the 
entire  mulU-year  requirements. 

(f )  Notification  to  the  (Contractor  of  an  in¬ 
crease  or  decrease  in  the  funds  available  for 
performance  of  this  contract  as  a  result  of  a 
clause  other  than  this  clause  (e.g.,  exercise 
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of  »n  option  for  Inereued  quantltlos  or  the 
"Cbengee’*  clause)  shall  not  constitute  the 
notification  contemplated  by  pcu'agraph  (b) 
of  this  clause. 

(Knd  of  clause) 

OANcnxATioN  or  Items 

(a)  This  claxise  iq>plle8  only  In  the  event 
this  contract  Is  awarded  on  the  alternative 
basis  for  award  described  In  the  Schedule  as 
“Multl-Tear  Procurement." 

(b)  As  used  herein,  the  term  "cancellation" 
means  that  the  Government  Is  cancelling, 
pursuant  to  this  clause.  Its  Program  Year  re¬ 
quirements  for  Items  set  forth  In  the  Sched¬ 
ule  for  all  Program  Years  subsequent  to 
that  In  which  notice  of  cancellation  Is  pro¬ 
vided.  Such  cancellation  shall  occur  only  if, 
by  the  date  or  within  the  time  period  speci¬ 
fied  in  the  Schedule,  or  such  further  time  as 
may  be  agreed  to,  the  Ck>ntractlng  Officer  1 1 1 
notifies  the  C!ontractor  that  funds  will  not 
be  available  for  contract  performance  for 
any  subsequent  Program  Year;  or  (11)  falls 
to  notify  the  Contractor  that  funds  have 
been  made  available  for  performance  of  the 
Program  Year  requirement  for  the  succeed¬ 
ing  Program  Year. 

(c)  Except  for  cancellation  pursuant  to 
this  clause  or  for  termination  pursuant  to 
the  "DefatUt"  clause,  any  reduction  by  the 
Contracting  Officer  In  the  quantities  called 
for  under  this  contract  shall  be  considered 
a  termination  In  accordance  with  the  “Term¬ 
ination  for  Convenience  of  the  Government" 
clause  of  this  contract. 

(d)  In  the  event  of  cancellation  pursuant 
to  this  clause,  the  Contractor  will  be  paid, 
as  consideration  therefOT,  a  cancellation 
charge  not  to  exceed  the  cancellation  celling 
described  and  separately  set  forth  In  the 
Schedule  as  being 'applicable  at  the  time  of 
cancellation. 

(e)  The  cancellation  charge  Is  Intended 
to  cover  (1)  only  costs  reasonably  necessary 
for  production  which  would  have  been  equi¬ 
tably  amortized  In  the  unit  prices  for  the  en¬ 
tire  multiyear  contract  period,  but  which,  be¬ 
cause  of  the  cancellation,  are  not  so  amor¬ 
tized  and  (11)  a  reasonable  profit  on  such 
costs.  The  cancellation  charge  shall  be  com¬ 
puted  and  claim  therefor  made  as  would  be 
applicable  under  the  "Termination  for  Con¬ 
venience  of  the  Government"  clause  of  this 
contract.  The  Contracto*  shall  submit  the 
claim  promptly  but  In  no  event  later  than 
one  year  (1)  from  the  date  of  notification  of 
the  nonavailability  of  funds,  If  issued  pursu¬ 
ant  to  paragraph  (b)(1),  or  (11)  from  tffie 
date  specfied  In  the  Schedule  by  which  no¬ 
tification  of  the  availability  of  additional 
funds  for  the  next  succeeding  program  year 
Is  required  to  be  Issued,  whichever  Is  earlier, 
unless  one  or  more  extensions  In  writing  are 
granted  by  the  Contracting  Officer,  upon  re¬ 
quest  of  the  Contractor  made  In  writing 
within  such  one  year  period  or  authorized  ex¬ 
tension  thereof.  The  claim  may  Include  rea¬ 
sonable  preproduction  and  other  nonrecur¬ 
ring  costs.  Incurred  by  the  prime  contractor 
or  his  sub<x>ntractor,  applicable  to  and  which 
normally  would  be  amortized  In  all  Items  to 
be  furnished  under  the  multi-year  require¬ 
ments,  such  as  plant  rearrangement,  special 
tooling,  preproduction  engineering.  Initial  re¬ 
work,  Initial  spoilage  smd  pilot  runs,  as  well 
as  costs  not  amortized  by  the  level  contract 
unit,  price  solely  because  the  cancellation 
had  precluded  anticipated  benefits  of  Con¬ 
tractor  or  subcontractor  learning.  The  claim 
shall  not  Include  any  amount  for: 

(1)  Labor,  materials,  or  other  expenses  In¬ 
curred  by  the  Contractor  or  Its  subcontrac¬ 
tors  for  production  of  canceled  Items; 

(2)  Any  Item  or  cost  for  which  payment 
has  already  been  made  to  the  Contractor;  or 

(3)  Anticipated  profit  on  the  cancelled 
Items. 
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( End  of  clause ) 

Where  options  are  otherwise  author¬ 
ized.  multiyear  contracts  may  Include  an 
appropriate  "Option  to  Increase  Quanti¬ 
ties’*  clause  In  which  the  period  for  ex¬ 
ercise  of  the  option  is  limited  to  the  date 
set  forth  In  the  contract  Schedule  for  no¬ 
tifying  the  contractor  that  funds  are 
available  for  the  requirements  of  the 
next  succeeding  program  year.  If  such  an 
option  Is  included,  the  following  para¬ 
graph  'f)  should  be  added  to  the  clause 
set  forth  above. 

(f)  The  Contractor  agrees  not  to  Include 
In  the  price  for  option  quantities  any  costs 
of  a  startup  or  nonrecurring  nature,  which 
costs  have  been  fully  provided  for  In  the 
unit  prices  of  the  firm  quantities  of  the  Pro¬ 
gram  Years,  and  further  agrees  that  the 
prices  offered  for  option  quantities  will  re¬ 
flect  only  those  recurring  costs,  and  a  reason¬ 
able  profit  thereon,  which  are  necessary  to 
further  the  additional  option  quantities. 
Therefore,  any  quantities  added  to  the  orig¬ 
inal  contract  quantities  through  exercise  of 
the  Government  option  In  the  “Option  to  In¬ 
crease  Quantities"  clause  of  this  contract 
shall  not  be  substracted  from  what  would 
otherwise  be  considered  the  quantity  cancel¬ 
led  for  the  purpose  of  computing  allowable 
cancellation  charges. 

(End  of  clause  paragraph) 

§  12—7.151—15  Renegotiation. 

Except  where  it  has  been  determined 
that  the  contract  is  exempt  from  the 
Renegotiation  Act  of  1951,  as  amended. 
Insert  the  following  clause  in  contracts 
awarded  by  the  Federal  Aviation  Admin¬ 
istration; 

Renegotiation 

(A)  To  the  extent  required  by  law,  this 
contract  Is  subject  to  the  Renegotiation  Act 
of  1951  (50  U.S.C.  App.  1211,  et  seq.),  as 
amended,  and  to  any  subsequent  act  of  Con¬ 
gress  providing  for  the  renegotiation  of  con¬ 
tracts.  Nothing  contained  in  this  clause  shall 
Impose  any  renegotiation  obligation  with 
respect  to  this  contract  or  any  subcontract 
hereunder  which  is  not  Imposed  by  an  act 
of  Congress  heretofore  or  hereafter  enacted. 
Subject  to  the  foregoing,  this  contract  shall 
be  deemed  to  contain  all  the  provisions  re¬ 
quired  by  Section  104  of  the  Renegotiation 
Act  of  1951,  and  by  any  such  other  act.  with¬ 
out  subsequent  contract  amendment  specif¬ 
ically  Incorporating  such  provisions. 

(B)  The  Contractor  a^ees  to  Insert  the 
provisions  of  this  clause.  Including  this  para¬ 
graph,  In  all  subcontracts,  as  that  term  Is 
defined  In  Section  103g  of  the  Renegotiation 
Act  of  1951,  as  amended. 

(End  of  clause) 

§12—7.151—16  Lease  of  aircraft. 

( a)  In  accordance  with  the  conditions 
prescribed  in  DOTPR  12-10.450-1  insert 
the  following  clause; 

Loss  OB  Damage  to  Leased  AntcBArr 

(a)  The  Government  assumes  all  risk  of 
loss  of  or  damage  (except  normal  wear  and 
tear)  to  the  leased  aircraft  during  the  term 
of  this  lease  whUe  the  aircraft  Is  in  the  pos¬ 
session  of  the  Government. 

(b)  In  the  event  of  damage  to  the  air¬ 
craft,  the  Government,  at  its  option,  shall 
make  the  necessary  repairs  with  its  own 
facilities  or  by  contract,  or  pay  the  Con¬ 
tractor  the  reasonable  cost  of  repair  of  the 
aircraft. 

(c)  In  the  event  the  aircraft  is  lost  or 
damaged  beyond  repair,  the  Government 
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shall  pay  to  the  Contractor  a  sum  equal  to 
the  fair  market  value  of  the  aircraft  at  the 
time  of  such  lose  or  damage,  which  value  may 
be  specifically  agreed  to  in  the  clause  “Ftelr 
Market  Value  of  Aircraft"  less  the  salvage 
value  of  the  aircraft.  However,  the  Govern¬ 
ment  may  retain  the  damaged  aircraft  or 
dispose  of  It  as  It  wishes.  In  that  event,  the 
Contractor  will  be  paid  the  fair  market  value 
of  the  aircraft  as  stated  In  the  clause. 

(d)  The  Contractor  certifies  that  the  con¬ 
tract  price  does  not  Include  any  cost  attrib¬ 
utable  to  hull  insurance  or  to  any  reserve 
fund  it  has  established  to  protect  Its  Interest 
In  the  aircraft.  If,  In  the  event  of  loss  or 
damage  to  the  leased  aircraft,  the  Contractor 
receives  compensation  for  such  loss  or  dam¬ 
age  in  any  form  from  any  somce,  the  amount 
of  such  compensation  shall  be  credited  to 
the  Government  In  determining  the  amount 
of  the  Government's  liability  under  this 
clause;  except  that  this  shall  not  apply  to 
proceeds  of  Insurance  received  d)  solely  as 
advances  on  insurance  pending  determina¬ 
tion  of  Government  liability,  or  (2)  for  an 
Increment  of  value  of  the  aircraft  beyond 
the  value  for  which  the  Government  Is 
responsible. 

(e)  In  the  event  of  loss  of  or  damage  to 
the  aircraft,  the  Government  shall  be  sub¬ 
rogated  to  all  rights  of  recovery  by  the  Con¬ 
tractor  against  third  parties  for  such  loss  or 
damage  and  the  Contractor  shall  promptly 
assign  such  rights  In  writing  to  the  Govern¬ 
ment.  Except  as  the  Contracting  Officer  may 
permit  In  writing,  the  Contractor  shall 
neither  release  nor  discharge  any  third  party 
from  liability  for  such  loss  or  damage  nor 
otherwise  compromise  or  adversely  affect  the 
Government's  subrogation  rights  hereunder. 
The  Contractor  shall  cooperate  with  the  Gov¬ 
ernment  in  any  suit  or  action  undertaken 
by  the  Government  against  any  such  third 
party. 

(f)  Any  failure  to  agree  as  to  the  respon¬ 
sibility  of  the  Government  under  this  clause 
shall,  after  a  final  finding  and  determination 
by  the  Contracting  Officer,  be  considered  a 
dispute  within  the  meaning  of  the  “Disputes" 
clause  of  this  contract. 

(g)  The  Contractor’s  rights  under  this 
clause  are  In  addition  to,  and  not  In  lieu  of, 
any  rights  It  may  have  under  the  Federal 
Tort  Claims  Act  as  amended  (28  UB.C.  2671, 
et  seq.).  However,  any  sum  for  which  the 
Government  may  be  liable  under  this  clause 
shall  be  reduced  by  the  amount  of  any 
award,  compromise,  or  settlement  for  loss 
of,  or  damage  to,  the  leased  aircraft,  ob¬ 
tained  by  or  on  behalf  of  the  Contractor 
under  said  Act  as  amended. 

(End  of  clause) 

(b)  In  accordance  with  the  conditions 
prescribed  in  DOTPR  12-10.450-2  insert 
the  following  clause ; 

Fair  Market  Value  of  Aircraft 

For  purposes  of  the  clause  “Loss  or  Damage 
to  Leased  Aircraft,"  It  Is  agreed  that  the  fair 
market  value  of  the  aircraft  to  be  used  In 
the  performance  of  this  contract  shall  be  the 
lesser  of  the  two  values  set  out  In  paragraphs 
(a)  and  (b)  below; 

(a)  8 . or 

(b)  If  the  contractor  has  Insured  the 
same  aircraft  against  loss  or  destruction  In 
connection  with  other  operations,  the 
amount  of  such  Insurance  coverage  on  the 
date  of  the  loss  or  damage  for  which  the 
Government  may  be  responsible  under  this 
oontraot. 

(End  of  clause) 

(c)  In  accordance  with  the  conditions 
set  forth  in  DOTPR  12-450-3  insert  the 
following  clause; 


FEDERAL  REGISTER,  VOL.  42,  NO.  174 — THURSDAY,  SEPTEMBER  8,  1977 


/ 


45226  rules  AND  REGULATIONS 


Risk  and  iNDUCNtraH 

The  Contractor  hereby  agrees  to  indem¬ 
nify  and  bold  harmless  the  Oovemment. 
Its  officers  and  employees  from  and  against 
all  claims,  demands,  damages,  liabilities, 
losses,  suits  and  Judgments  (Including  all 
costs  and  expenses  Incident  thereto)  which 
may  be  suffered  by,  accrue  against,  be 
charged  to  or  recoverable  from  the  Govern¬ 
ment,  Ifts  officers  and  employees  by  reason 
of  Injury  to  or  death  of  any  person  other 
than  officers,  agents,  or  employees  of  the 
Government  or  by  reason  of  damage  to  prop¬ 
erty  of  others  of  whatsoever  kind  (other  than 
the  property  of  the  Government,  Its  officers, 
agents  or  employees)  arising  out  of  the  oper¬ 
ation  of  the  aircraft.  In  the  event  the  Con¬ 
tractor  holds  or  obtains  Insurance  In  sup¬ 
port  of  this  covenant,  a  Certificate  of  In¬ 
surance  shall  be  dtilvered  to  the  Contracting 
Officer. 

(End  of  clause) 

§  12-7.151-17  Optkms. 

(a)  In  accordance  with  DOTPR  12- 
1.50,  insert  a  clause  reading  substantially 
as  follows  where  the  contract  expresses 
the  option  quantity  as  an  additional 
quantity  of  a  specific  line  item: 

Option  roa  Incxeaseo  Quantitt 

The  Government  may  Increase  the  quan¬ 
tity  of  supplies  called  for  herein  by  the 
amount  stated  In  the  Schedule  and  at  the 
unit  price  specified  therein.  The  Contracting 
Officer  may  exercise  this  option,  at  any  time 
within  the  period  specified  In  the  Schedule, 
by  giving  written  notice  to  the  Contractor. 
Delivery  of  the  Items  added  by  the  exercise 
of  this  option  shall  continue  Immediately 
after,  and  at  the  same  rate  as,  delivery  of 
like  Items  called  for  under  this  contract  un¬ 
less  the  parties  othewlse  agree. 

(End  of  clause) 

(b)  A  clause  substantially  as  follows 
may  be  used  where  it  is  intended  to  ex¬ 
tend  the  services  described  in  the  sched¬ 
ule. 

Option  To  Extend  Sbbvicis 

The  Oovemment  may  require  the  Con¬ 
tractor  to  continue  to  perform  any  or  aU 
Items  of  services  under  this  contract  within 
the  limits  stated  in  the  Schedule.  The  Con- 
traoting  Officer  may  exercise  this  option,  at 
any  time  within  the  period  specified  In  the 
Schedule,  by  giving  written  notice  to  the 
Contractor.  The  rates  set  forth  in  the  Sched¬ 
ule  shall  apply  to  any  extenstoa  made  pur¬ 
suant  to  this  option  provision. 

(End  of  clause) 

(c)  A  clause  substantially  as  follows 
may  be  used  to  provide  fcH-  continuing 
performance  of  the  contract  beyond  its 
orlgmal  term. 

Opttoh  to  Extend  the  Teem  op  the  Contract 

This  contract  Is  renewable,  at  the  option 
of  the  Government,  by  the  Contacting  Of¬ 
ficer  giving  written  notice  of  renewal  to  the 
Contractor  within  the  period  specified  in  the 
schedule;  Provided.  That  the  Contracting 
Officer  shall  have  given  preliminary  notice 
of  the  Government's  Intention  to  renew  at 
least  60  days  before  this  contract  is  to  ex¬ 
pire.  (Such  preliminary  notice  wlU  not  be 
deemed  to  commit  the  Government  to  renew¬ 
als)  .  If  the  Government  exercises  this  option 
for  renewal,  the  contract  as  renewed  shaU  be 
deemed  to  Include  this  cation  provision. 
However,  the  total  duration  of  this  contract, 
including  the  exercise  of  any  options  under 
this  clause,  shall  not  exceed  _ 

(End  of  clause) 


§  12-7.151—18  Procurement  from  cer¬ 
tain  Communist  areas. 

Insert  the  clause  set  forth  below  under 
the  conditions  described  in  DCXTPR 
12-6.5002. 

-Procurement  From  Certain  Communist 
Areas 

Unless  he  first  obUlns  the  written  approval 
of  the  Contracting  Officer,  the  Contractor 
shall  not  acquire  for  use  In  the  perform.mce 
of  this  contract  any  supplies,  however  proc¬ 
essed,  which  are  or  were  located  In  or  trans¬ 
ported  from  or  through  China  (excluding 
Formosa),  North  Korea,  North  Vietnam,  or 
Cuba,  or  any  services  originating  from  sources 
within  such  countries.  The  Contractor  agrees 
to  Insert  the  substance  of  this  clause  In  all 
subcontracts  hereunder. 

(End  of  clause) 

Subpart  12-7.2 — Clauses  for  Cost- 
Reimbursement  Type  Supply  Contracts 

§  12—7.200  Sci^  of  subpart. 

This  subpart  sets  forth  imiform  con¬ 
tract  clauses  for  use  in  cost  reimburse¬ 
ment  type  supply  contracts. 

§  12—7.201  Applicability. 

The  causes  set  forth  in  this  subpart 
shall  be  used  when  required,  or  as  appli¬ 
cable  CM-  additional  clauses,  in  all  cost  re¬ 
imbursement  type  supply  contracts. 

§  12—7.202  Required  clauses. 

Insert  the  required  clauses  cited  or 
set  forth  in  FPR  Subpart  1-7.202  in  all 
cost  reimbursement  type  supply  con¬ 
tracts. 

g  12—7.202—1,  Definitions. 

Insert  the  clause  set  forth  in  PPR 1-7.- 
102-1.  Additional  definitions  may  be  in¬ 
serted  provided  they  are  not  inconsistent 
with  the  clause  or  the  provisions  of  the 
FPR  and  these  regulations. 

§  12-7.202-2  Changes. 

Insert  the  clause  in  FPR  1-7.202-2.  In 
the  clause,  the  period  of  “thirty  (30) 
,days”  within  which  any  claim  must  be 
asserted  may  be  varied  in  accordance 
with  Administration  procedures. 

§  12—7.202—3  Limitation  of  cost  or 
funds. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-7.202-3. 

§  12—7.202—4  Allowable  cost,  fee,  and 
payment. 

Except  as  provided  in  S  12-7.202-450, 
insert  the  clause  set  forth  in  FPR  1-7.- 
2C2-4. 

§  12-7.202-450  Allowable  cost,  incen¬ 
tive  fee,  and  payment. 

(a)  When,  in  accordance  with  FPR 
1-3.405-4,  incentive  revision  of  the  fee 
in  a  cost-reimbursement  type  supply 
contract  is  to  be  provided,  insert  the  fol¬ 
lowing  clause.  Additional  instrucUons 
for  use  of  the  clause  are  provided  after 
the  clause. 

Aixowancx  Cost,  Incentive  Fkx,  and 
Payment 

(a)  (1)  For  the  perfcHmsnce  of  this  eem- 
tract,  the  Government  shall  pay  to  the 
Contractor — (1)  The  cost  thereof  (hereUi- 
after  referred  to  as  “allowable  ooet”)  de¬ 


termined  by  the  Contracting  Officer  to  be 
allowable  In  accordance  with — 

(A)  Subpart  1-16.3  of  Part  1-16  of  the 
Federal  Procurement  Regulations  as  In  effect 
on  the  date  of  this  contract;  and 

(B)  The  terms  of  this  contract;  and 

(11)  A  fee  determined  as  provided  in  this 

contract. 

(2)  The  target  cost  and  target  fee  of  this 
contract  are  set  forth  In  the  Schedule  and 
shall  be  subject  to  adjustment  In  accordance 
with  (h)  and  (1)  below.  As  used  throughout 
this  contract  the  term — 

(I)  'Target  cost''  means  the  estimated  cost 
ot  this  contract  Initially  negotiated,  adjusted 
In  accordance  with  (h)  below;  and 

(II)  ''Target  fee"  means  the  fee  which  was 
initially  negotiated  on  the  assumption  that 
this  contract  would  be  performed  for  a  cost 
equal  to  the  estimated  cost  of  this  contract 
initially  negotiated,  adjusted  m  accordance 
with  (h)  below. 

(b)  Once  each  month  (or  at  more  fre¬ 
quent  Intervals.  If  approved  by  the  Cen- 
teactlng  Officer),  the  Contractor  may  sub¬ 
mit  to  an  authorized  representative  of  the 
Contracting  Officer,  In  such  form  and  rea¬ 
sonable  detail  as  such  representative  may  re¬ 
quire,  an  Invoice  or  vouncher  supported  by 
a  statement  of  cost  Incurred  by  the  Con¬ 
tractor  In  the  performance  of  this  contract 
and  blalmed  to  constitute  allowable  cost. 

(c)  Promptly  after  receipt  of  each  Invoice 
or  voucher  and  statement  of  ooet,  the  Gov¬ 
ernment  sbaU  except  as  otherwise  provided 
In  this  contract,  subject  to  the  provisions  of 

(d)  below,  make  payment  thereon  as  ap¬ 
proved  by  the  Contracting  Officer.  Normally, 
payment  of  fee  shall  be  made  to  the  Con¬ 
tractor  as  specified  In  the  Schedule.  However, 
when  In  the  opinion  of  the  Contracting  Offi¬ 
cer,  the  Contractor's  perfcornance  or  ooet  In¬ 
dicates  that  target  wUl  not  be  achieved,  the 
Govnnment  shaU  pay  on  the  basis  of  such 
lesser  fee  as  Is  apprc^rlate.  Further,  when 
the  Contractor  demonstrates  that  his  per¬ 
formance  or  cost  clearly  Indicates  that  he 
will  earn  a  fee  significantly  In  excess  at 
target  fee,  the  Government  may.  In  the  sole 
discretion  of  the  Contracting  Officer,  pay  ob 
the  basis  of  such  higher  fee  as  Is  iqipn^riate. 
After  payment  of  eighty-five  percent  (86%) 
of  the  applicable  fee,  the  (Contracting  Officer 
may  withhold  further  payment  of  fee  until 
a  reserve  shall  have  been  set  aside  in  am 
amount  which  he  considers  necessary  to  pro¬ 
tect  the  Interests  of  the  Oovemment,  but 
such  reserve  shall  not  exceed  fifteen  percent 
(16%)  of  the  total  applicable  fee  or  one 
hundred  thousand  dollars  ($100,000)  which¬ 
ever  Is  lesa 

(d)  At  any  time  or  times  prior  to  final  pay¬ 
ment  under  this  contract,  the  Contracting 
Officer  may  have  the  invoices  or  vouchers  and 
statements  of  cost  audited.  Each  payment 
thmwtofcm  made  shall  be  subject  to  reduc¬ 
tion  for  amounts  Included  In  the  related  in¬ 
voice  or  voucher  which  are  found  by  the  Con¬ 
tracting  Officer,  on  the  basis  of  such  audit, 
not  to  constitute  allowable  cost.  Any  pay¬ 
ment  may  be  reduced  for  overpayments,  or 
Increased  for  underpayments,  on  preceding 
Invoices  or  vouchm. 

(e)  On  receipt  and  approval  of  the  invoice 
or  voucher  designated  by  the  (Contractor  as 
the  “completion  invoice"  or  “completloa 
voucher”  and  upon  compliance  by  the  Con¬ 
tractor  with  all  the  provisions  of  this  con¬ 
tract  (Including  without  limitation,  the  pro¬ 
visions  relating  to  patents  and  the  provisions 
of  (f )  below) ,  the  Government  ehall  pronqit- 
ly  pay  to  the  Contractor  any  balance  of  al¬ 
lowable  ooet,  and  any  part  of  the  fee,  whkdi 
has  been  withheld  pursuant  to  (c)  above  or 
otherwise  not  paid  to  the  Contractor.  The 
completion  invoice  or  voucher  shall  be  sub¬ 
mitted  by  the  Contractor  promptly  following 
completion  of  the  work  under  this  contract 
but  in  no  event  later  than  one  (1)  year  (or 
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■uoti  longer  period  m  the  Oostrectlng  Oflcer 
may  In  his  discretion  epprove  In  writing) 
from  the  date  of  such  completion. 

(f)  The  Contractor  agrees  that  any  re¬ 
funds,  rebates,  credits,  or  other  amounts  (In¬ 
cluding  any  Interest  thereon)  accruing  to  or 
received  by  the  Contractor  or  any  assignee 
under  this  contract  shall  be  paid  by  the  Con¬ 
tractor  to  the  Government  to  the  extent  that 
they  are  groperly  allocable  to  costs  for  which 
the  Contractor  has  been  reimbursed  by  the 
Government  under  this  contract.  Reasonable 
expenses  incurred  by  the  Contractor  for  the 
purpose  of  securing  such  refunds,  rebates, 
credits,  or  other  amounts  shall  be  allowshle 
costs  hereundM*  when  approved  by  the  Con¬ 
tracting  Officer.  Prior  to  final  payment  under 
this  contract,  the  Contractor -and  each  as¬ 
signee  under  this  contract  whose  assignment 
Is  In  eOect  at  the  time  of  final  payment  under 
this  contract  shall  execute  and  deliver — 

(I)  An  assignment  to  tbs  Government,  in 
form  and  substance  satisfactory  to  the  Con¬ 
tracting  Officer,  of  refunds,  rebates,  credits, 
or  other  amounts  (Including  any  interest 
thereon)  properly  allocable  to  costs  for  which 
the  Contractor  hss  been  relmbiursed  by  the 
Government  under  this  contract;  and 

(II)  A  release  discharging  the  Government, 
its  officers,  agents,  and  employees  from  all 
liabilities,  obligations,  and  claims  arising  out 
of  or  under  this  contract,  subject  only  to  the 
following  exceptions — 

(A)  Specified  claims  In  stated  amounts  or 
In  estimated  amounts  where  the  amounts  are 
not  susceptible  of  exact  statement  by  the 
Contractor; 

(B)  Claims,  together  with  reasonable  ex¬ 
penses  Incidental  thereto,  based  upon  Uablll- 
tles  of  the  Contractor  to  third  parties  arising 
out  of  the  performance  of  this  contract;  pro¬ 
vided,  that  such  claims  are  not  known  to  the 
Contractor  on  the  date  of  the  execution  of 
the  release;  and  provided  fiuiher,  that  the 
Contractor  gives  notice  of  such  claims  In 
writing  to  the  Contracting  Officer  not  more 
than  six  (0)  years  after  the  date  of  the  re¬ 
lease  or  the  date  of  any  notice  to  the  Con¬ 
tracts*  that  the  Government  Is  prepared  to 
make  final  payment,  whichever  is  earlier;  and 

(C)  Claims  for  reimbursement  of  costs 
(other  than  expenses  of  the  Contractor  by 
reason  of  his  Indemnification  of  the  Gov¬ 
ernment  against  patent  liability).  Including 
reasonable  expenses  incidental  thereto.  In¬ 
curred  by  the  Contractor  under  the  pro¬ 
visions  of  this  contract  relating  to  patents. 

Except  as  provided  In  (1)  below,  payments 
under  the  assignment  fmd  claims  excepted 
from  the  release  ^all  be  subject  to  adjust¬ 
ment  by  reason  of  the  adjustment  of  fee  In 
accordance  with  (1)  below. 

(g)  Any  coat  Incurred  by  the  Contractor 
under  the  terms  of  this  contract  which  would 
oonstltute  allowable  cost  under  the  provisions 
of  this  clause  shall  be  Included  In  determin¬ 
ing  the  ammmt  payable  under  this  contract, 
notwithstanding  any  provisions  contained  In 
the  specifications  or  other  doctunents  Incor¬ 
porated  In  this  contract  by  reference,  desig¬ 
nating  services  to  be  performed  mr  materials 
to  be  furnished  by  the  Contractor  at  his  ex¬ 
pense  or  without  cost  to  the  Government. 

(h)  When  the  work  under  this  contract 
(Including  any  supplies  or  services  which  are 
ordered  separately  under,  or  otherwise  added 
to,  this  contract)  Is  Increased  or  decreased  by 
oonUract  modification  or  when  any  equitable 
adjustment  In  the  target  coat  Is  authorized 
under  any  other  clause  of  this  contract, 
equitable  adjustments  In  the  target  cost, 
tsfget  fee,  mlnlm\>m  fee,  maximum  fee  or  any 
or  all  of  them,  as  i4>proprlate  shall  be  set 
forth  In  an  amendment  or  supplemental 
agreement  to  this  contract. 

(1)  The  fee  payable  hereunder  shall  be  the 
target  fee  Increased  by  (Insert  Contractor’s 


participation)  cents  foi*  every  dollar  by  which 
the  total  allowable  cost  Is  less  than  the  tar¬ 
get  cost  or  decreased  by  (Insert  Contractor’s 
participation)  cents  for  every  dollar  by  which 
the  total  allowable  cost  exceeds  the  target 
cost.  In  no  event  shall  the  fee  be  greater  than 

_ percent,  nor  less  than - percent,  of 

the  target  cost;  and,  except  as  provided  la 
( j)  below,  within  these  limits  such  fee  rtuOl 
be  subject  to  adjustment,  by  reason  of  in¬ 
crease  or  decrease  of  total  allowable  cost,  oa 
account  of  payments  under  the  assignment 
required  by  (f )  (1)  above,  end  claims  excepted 
from  the  release  required  by  (f)  (11)  above.  If 
this  contract  Is  terminated  In  its  entirety,  the 
portion  of  the  target  fee  payble  shall  not  be 
subject  to  an  Increase  or  decrease  as  pro¬ 
vided  In  this  paragraph.  ’The  terminations 
shall  be  otherwise  accc^plished  pursuant  to 
other  applicable  provisions  of  this  contract. 

(j)  For  the  pxirpose  of  the  adjustment  of 
the  fee  In  accordance  with  (1)  above,  the  term 
’’total  allowable  cost”  shall  not  Include  al¬ 
lowable  costs  arising  out  of : 

(I)  Any  of  the  causes  covered  by  the  clause 
hereof  entitled  “Excusable  Delays”  to  the 
extent  they  are  beyond  the  control  and  with¬ 
out  the  fault  or  negligence  of  the  Contractor 
or  any  subcontractor; 

(II)  ’The  taking  effect,  after  the  negotia¬ 
tion  of  the  target  cost  of  this  contract,  of  a 
statute  court  decision,  written  ruling  or 
regulation  which  results  In  the  Contractor 
being  required  to  pay  or  bear  the  burden  of 
any  tax  or  duty,  or  Increase  In  the  rate 
thereof; 

(III)  Any  direct  cost  attributed  to  the  Con¬ 
tractor’s  assistance  or  participation  In  liti¬ 
gation  as  required  by  the  Contracting  Officer 
pursuant  to  a  provision  of  this  contract,  in¬ 
cluding  the  furnishing  of  evidence  and  In¬ 
formation  requested  pursuant  to  the  clause 
hereof  entitled  “Notice  and  Assistance  Re¬ 
garding  Patent  and  Copyright  Infringement”; 

(Iv)  ’The  procurement  and  maintenance  of 
additional  Insurance  not  Included  In  the  tar¬ 
get  cost  and  required  by  the  Contracting 
Officer  or  claims  for  reimbursement  for  lia¬ 
bilities  to  third  persons  pursuant  to  the 
clause  hereof  entitled  “Insurance-Liability 
to  Third  Persons”; 

(V)  Any  claim,  loss  or  damage  resulting 
from  a  risk  for  which  the  Contractor  has  been 
relieved  of  liability  pursuant  to  the  clause 
hereof  entitled  “Government  Property”. 

Except  as  otherwise  specifically  provided 
In  this  contract,  all  other  allowable  costs 
shall  be  Included  In  the  term  “total  allow¬ 
able  cost”  for  the  purpose  of  the  adjustment 
of  the  fee  In  accordance  with  (1)  above. 

(In  the  event  the  contract  calls  for  spare 
parts  or  other  supplies  and  services  which 
are  to  be  ordered  under  a  provisioning  docu¬ 
ment  or  Government  option,  the  following 
provision  (k)  shall  be  Included.) 

(k)  Compensation  for  supplies  (Including 
spare  parts)  and  services  which  are  to  be 
furnished  under  this  contract  pursuant  to  a 
provisioning  document  or  Government  option 
shall  be  determined  in  accordance  with  the 
provisions  of  this  clause  notwithstanding 
any  Inconsistent  provision  In  such  provision¬ 
ing  document  or  Government  option. 

(End  of  clause) 

(b)  (1)  In  paragraph  (f)  (11)  (B)  of  the 
clause  In  FPR  1-7.202-4  and  the  fore¬ 
going  clause  the  period  of  years  may  be 
Increased  to  correspond  with  any  statu¬ 
tory  period  of  limitation  applicable  to 
claims  of  third  parties  against  the  con¬ 
tractor:  Provided,  That  a  corresponding 
increase  is  made  in  the  period  of.  reten¬ 
tion  of  records  required  in  paragraph 
(d)  of  the  clause  set  forth  in  FPR 
1-7.103-3. 


(2)  With  respect  to  paragraph  (c)  of 
the  clause  set  forth  above,  generally,  the 
payment  of  fee  provisions  in  the  Sched¬ 
ule  should  be  based  on  target  fee. 

(3)  In  the  case  of  cost-sharing  con¬ 
tracts  and  cost-reimbursement  type  sup¬ 
ply  contracts  without  fee — 

(1)  Insert  the  following  sentence  in 
lieu  of  the  second  sentence  of  paragraph 
«c)  of  the  clause  set  forth  above,  except 
that,  if  the  contract  does  not  provide 
for  cost-sharing,  delete  the  parenthetical 
references  to  the  Government’s  share: 

After  payment  of  an  amount  equal  to 
eighty  percent  (80%)  of  (the  Government’s 
share  of)  the  total  estimated  cost  of  perform¬ 
ance  of  this  contract  set  forth  In  the  Sched¬ 
ule,  the  Contracting  Officer  may  withhold 
further  payment  on  account  of  allowable  cost 
until  a  reserve  shall  have  been  set  aside  in  an 
amount  which  he  considers  necessary  to  pro¬ 
tect  the  Interests  of  the  Government,  but 
such  reserve  shall  not  exceed  one  percent 
(1%)  of  (the  Government’s  share  of)  suck 
total  estimated  cost  or  one  hundred  thousand 
dollars  (gl0O,0(X)),  whichever  Is  less. 

(ii)  delete  the  words  “and  any  part  of 
the  fixed  fee”  from  paragraph  (e)  of  the 
clause  set  forth  in  FPR  1-7.202-4. 

(iii)  in  contracts  which  provide  for 
cost-sharing,  change  paragraph  (a)  of 
the  clause  set  forth  in  FPR  1-7.204-4  as 
follows: 

(/D  the  allowability  of  costs  incurred 
in  the  performance  of  this  contract  shall 
be  determined  by  the  Contracting  OfDcer 
in  accordance  with — 

(1)  Subpart  1-15.2  of  Part  1-15  of  the 
Federal  Procurement  Regulations  as  in 
effect  on  the  date  of  this  ctmtract;  and 

(2)  the  terms  of  this  contract;  and 

(iv)  Change  the  title  of  the  clause  set 
forth  in  FPR  1-7.202-4  to  “Allowable 
Cost  and  Payment”. 

(4)  The  Contracting  OfBcer  shall  de¬ 
termine  to  his  satisfaiction  that  the  esti¬ 
mated  cost  of  the  contract  initially  nego¬ 
tiated  dpes  not  include  amounts  for  the 
ccmtingencies  identified  in  paragraph  (j) 
of  the  clause  set  forth  above. 

(5)  The  amount  to  be  withheld  under 
paragraph  (c>  of  the  foregoing  clause 
and  the  clause  set  forth  in  FPR  1-7.202-4 
shall  normally  be  the  maximiun  au¬ 
thorized  by  the  clause  except  that  the 
Contracting  OfBcer  may,  if  he  believes 
that  such  amount  exce^  the  amount 
necessary  to  protect  the  interests  of  the 
Government,  review  the  status*  of  all 
fimds  being  withheld  from  the  contrac¬ 
tor  tmder  the  particular  contract  con¬ 
cerned  and  under  any  other  contracts 
with  the  Contractor.  Hie  Contracting 
OfBcer  shall  decide  whether  to  reduce 
the  rate  of  withholding  or  whether  to 
release  a  porticm  of  the  amount  already 
reserved  under  the  contract,  as  appro¬ 
priate. 

§  12—7.202—5  Inspection  of  supplies 
and  correction  of  defects. 

Insert  the  clause  set  forth  in  FPR 
1-7.202-5. 

§  12-7.202-6  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FPR 
1-30.703  under  the  conditions  prescribed 
therein. 
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§  lSt-7.202— 7  Examinatkm  of  record* 
by  Comptroller  General. 

Insert  the  clause  set  forth  in  PPR 
1-7.103-3. 

§  12-7.202-8  Subcontracts. 

Insert  the  clause  set  forth  in  FPR  1-7.- 
202-8. 

§  12-7.202-9  [Reserved] 

§  12—7.202—10  Termination  for  default 
or  convenience  of  the  Government. 

Insert  the  clause  set  forth  in  PPR  1-8.- 
702  in  accordance  with  conditions  pre¬ 
scribed  in  FPR  l-8.700-2(a)  (3)  PPR 
l_8.-700-2(b)(2). 

§  12-7.202-1 1  Excusable  delays. 

Insert  the  clause  set  forth  in  FPR  1-8.- 
708  under  the  conditions  prescribed  in 
FPR  1-8.700-2(0). 

§  12—7.202—12  Disputes. 

Insert  the  clause  set  forth  in  FPR  1-7.- 
102-12. 

§  12-7.202-13  [Reserved] 

§  12—7.202—14  Ruy  American  Act. 

Insert  the  clause  set  forth  in  FPR  1-6.- 
104-5  under  the  conditions  prescribed 
therein. 

§12-7.202-15  Convict  labor. 

Insert  the  clause  set  forth  in  FPR 
1-12.204  under  the  conditions  prescribed 
in  FPR  1-12.203. 

§  12—7.202—16  Contract  Work  Hours 
and  Safety  Standards  Act— overtime 
compensation. 

Insert  the  clause  set  forth  in  PPR  1- 
12.303  under  the  conditions  prescribed  in 
FPR  1-12.302. 

§  12-7.202-17  Walsh-Healey  Public 
Contracts  Act. 

Insert  the  clause  set  forth  in  PPR  1- 
12.605  under  the  conditions  prescribed  in 
PPR  1-12.602. 

§  12—7.202—18  Equal  opportunity. 

Insert  the  clause  set  forth  in  FPR  1- 
12.803-2  under  the  conditions  prescribed 
in  PPR  1-12.803-1. 

§  12—7.202—19  Officials  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR  1-7.- 

102- 17. 

§  12—7.202—20  Convenant  against  con¬ 
tingent  fees. 

Insert  the  clause  set  forth  in  PPR  1-1.- 
503  under  the  conditions  prescribed  in 
FPR  1-1.501. 

§  12-7.202-21  [Reserved] 

§  12-7.202-22  [Reserved] 

§  12-7.202-23  [Reserved] 

§  12—7.202—24  Notice  and  assistance  re¬ 
garding  patent  and  ciqiyri^t  in¬ 
fringement. 

In  accordance  with  DOTPR  12-9.153, 
insert  the  clatise  set  forth  in  FPR  1-7.- 

103- 4. 

§  12-7.202-25  [Reserved] 
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§  12-7.202-26  Utilisation  of  small 
business  concerns. 

Insert  the  clause  set  forth  in  FPR  1-1.- 
710-3 (a)  under  the  conditions  prescribed 
therein. 

§  12-7.202-27  Utilisation  of  labor  snr- 
plus  area  concerns. 

Insert  the  clause  set  forth  in  FI*R  1- 
1.805-3  (a)  under  the  c(»iditlons  pre¬ 
scribed  therein. 

§  12—7.202—28  Utilisation  of  minority 
business  enterprises. 

Insert  the  clause  set  forth  in  FPR  1-1.- 
1310-2(a)  under  the  conditions  pre¬ 
scribed  therein. 

§  12—7.202—29  Payment  for  overtime 
premiums. 

Insert  the  clause  set  forth  in  FT»R  1-7.- 
202-29  when  payment  of  overtime  prnni 
lims  is  to  be  made  in  accordance  with 
PPR  1-12.102. 

§  12—7.202—30  Competition  in  snbeon* 
tracting. 

Insert  the  clause  set  forth  in  FPR'l- 

7.202- 30. 

§  12—7.202—31  Price  reduction  for-de> 
fective  cost  or  pricing  data. 

Insert  the  clause  set  forth  in  PPR  1- 
3.814-1  under  the  conditions  prescribed 
therein. 

§  12—7.202—32  Audit  and  records. 

Insert  the  clause  cited  in  FPR  1-7.202- 
32  as  prescribed  therein. 

§  12—7.202—33  Subcontractor  cost  and 
pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  PPR  1-3.814-3  under  the  conditions 
prescribed  therein. 

§  12—7.202—34  Payment  of  interest  on 
contractors*  claims. 

Insert  the-  clause  set  forth  in  FPR  1- 
1.322  \mder  the  conditimis  prescribed 
therein. 

§  12—7.202—35  Disabled  veterans  and 
veterans  of  the  Vietnam  era. 

Insert  the  clause  set  forth  in  PPR 
Temporary  Regulation  39  of  July  1976  in 
all  contracts  which  exceed  $10,000. 

§  12—7.202—36  Late  offers  and  modifi* 
cations  or  withdrawals. 

Insert  the  provision  (s)  cited  in  PPR  1- 

7.202- 36  as  prescribed  therein. 

§  12—7.202—37  Employment  of  the  han¬ 
dicapped. 

Insert  the  clause  set  forth  in  PPR 
Twnporary  Regulation  38  of  May  1976. 

§12—7.202—38  Clean  air  and  water. 

Insert  the  clause  prescribed  by  PPR  1- 
1.2302-2  under  the  conditions  prescribed 
therein. 

S  12—7.203  Clauses  to  be  used  when  ap¬ 
plicable. 


§  12-7.203-1  Clauses  for  eoat-reim- 
bursement  type  supply  contracU  in¬ 
volving  construction. 

Insert  the  clauses  cited  in  PPR  1-7.- 
203-1  as  prescribed  therein. 

§  12—7.203—2  [Reserved] 

§  12—7.203—3  Notice  to  the  Government 

of  labor  disputes. 

Insert  the  clause  set  forth  in  I7R  1- 

7.203-3  wherever  a  work  stoppage  would 
result  in  delay  in  an  urgent  program. 

§  12—7.203—4  [Reserved] 

§  12—7.203—5  [Reserved] 

§  12-7.203-^  [Reserved] 

§  12—7.203—7  [Reserved] 

§  12-7.203-8  [Reserved] 

§  12—7.203—9  Negotiated  overhead  rates. 

Insert  the  clause  set  forth  in  PPR  1- 
3.704  under  the  conditions  ju'escribed 
therein. 

§  12—7.203—950  Negotiated  overhead 
rates-  indirect  costs. 

(a)  In  accordance  with  DOTPR  12- 
3.704-50.  the  following  clause  shall  be 
used  when  the  contractor’s  normal 
method  of  interim  overhead  reimburse¬ 
ment  is  based  on  billing  raites  approved 
by  the  Contracting  Officer  (normally 
through  an  exchange  of  correspondence) 
rather  than  on  formally  negotiated  pro¬ 
visional  rates: 

iNDixacT  Costs  (Billing  Ratxb) 

Pending  the  establishment  of  final  over¬ 
head  rates  as  provided  for  In  the  clause  en¬ 
titled  “Negotiated  Overhead  Rates”,  the  (Xm- 
tractor  shall  be  reimbursed  for  Indirect  costs 
on  the  basis  of  bUling  rates  mutually  agreed 
upon  by  the  Contracting  Officer  and  the  Con¬ 
tractor. 

(End  of  glause) 

Prior  to  establishing  or  changing  the 
billing  rates,  the  Contracting  Officer 
should  seek  the  advice  of  the  cognizant 
audit  activity  as  to  the  acceptability  of 
the  billing  rates  pitHxised  by  the  cem- 
tractor. 

(b)  The' following  clause  shall  be  used 
when  the  contractor’s  normal  method  of 
interim  overhead  reimbursement  is 
based  on  negotiated  provisional  rates. 
The  provisional  rates  will  remain  in  ef¬ 
fect  imtil  such  time  as  the  contract  is' 
amended.  The  rates  shall  be  Iteted  im¬ 
mediately  below  the  clause  alcmg  with 
the  base  of  applications  for  each  rate 
listed: 

iNDiucT  Costs  (Pkovisional  Rates) 

Pending  establishment  of  final  overhead 
rates  as  provided  for  in  the  clause  entitled 
“Negotiated  Overhead  Rates”,  the  Contractor 
shaU  be  reimbursed  for  indirect  costs  on  the 
basis  of  the  negotiated  provisional  rates  set 
forth  below,  which  rates  shall  remain  In  ef¬ 
fect  untU  the  contract  Is  amended  to  In¬ 
corporate  either  (a)  final  overhead  rates  for 
a  specific  period  or  periods  or  (b)  revised  ne¬ 
gotiated  provisional  overhead  rates  as  pro¬ 
vided  for  in  paragraph  (e)  of  the  clause  of 
this  ccmtract  entitled  “Negotiated  Overhead 
Rates”. 

(End  of  clause) 
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%  12-7.203—951  Audil— indirect  roM« 
(actual). 

Insert  the  following  clause  in  accord¬ 
ance  with  DOTPR  12-3  704-51. 

iNDiaxcr  Coara  i  Actual) 

In  accordance  with  the  "Allowable  Coet. 
Fixed  Fee,  and  Payment"  clause  of  the  con¬ 
tract.  the  contractor  shall  be  paid  his  actual 
overhead  cost  Allowable  overhead  cost  will  be 
determined  In  accordance  with  the  principles 
set  forth  In  Subpart  1-15  2  of  the  Federal 
Procurement  Regulations  Any  failure  of  the 
parties  hereto  to  agree  as  to  what  constitutes 
actual  overhead  costs  shall  be  considered  a 
dispute  covering  a  question  of  fact  within 
the  meaning  of  the  clause  of  this  contract 
entitled  "Disputes” 

I  End  of  clause) 

§  12-7.203-10  Make-or-buy  proftram. 

Insert  the  clause  set  forth  in  FPR  1-3.- 
902-3  under  the  conditions  prescribed 
therein. 

§  12—7.203—11  Advance  payments. 

When  advance  payments  are  to  be 
made  in  accordance  with  FPR  Subpart 
1-30.4,  insert  the  appropriate  provisions 
as  prescribed  in  FPR  1-30.414-2. 

§  12—7.203—12  Required  aouree  for 
jewel  bearings. 

Insert  the  clause  set  forth  in  FPR 
1-1.319  under  the  conditions  prescribed 
therein. 

§  12-7.203-13  Oneral  .^rvices  Admin- 
istration  supply  sourees. 

Insert  the  clause  set  forth  in  FPR 
1-7.203-13  under  the  conditions  set  forth 
in  FPR  Subpart  1-5.9. 

§  1 2—7.203—1 4  I’se  of  interagency  motor 
pool  vehicles  and  related  services. 

Insert  the  clause  set  forth  in  FPR 
1-7.203-14  as  prescribed  therein. 

§  12-7.203-15  Interest. 

Insert  the  clause  set  forth  in  FPR 
1-7.203-15  as  prescribed  therein. 

§  1 2-7.203-1 6  I  Reserved  1 
§  12-7.203-17  IReservedl 

§  12—7.203—18  ismall  business  subcon¬ 
tracting  program. 

Insert  the  clause  set  forth  in  FPR 
1-1  710-3 'b'  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.203-19  Labor  surplus  area  sub¬ 
contracting  program. 

Insert  the  clause  set  forth  in  FPR 
1-1 .805-3 'b*  imder  the  conditions  pre¬ 
scribed  therein. 

§  12—7.203—20  Minority  business  enter-' 
prises  subcontracting  program. 

Insert  the  clause  set  forth  in  FPR 
1-1.1310-2 'b*  under  the  conditions  pre¬ 
scribed  therein. 

§  12—7.203—21  Government  property. 

•  Insert  the  clause  set  forth  in  FPR 
1-7.203-21  when  the  Government  is  to 
furnish  or  the  contractor  is  to  acquire, 
Government  property. 


§  12-7.203-22  Preference  for  U.S.  ia« 
air  carriers. 

Insert  the  clause  set  forth  In  FPR 
1-1.323-2  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.203-23  Cost  accounting  stand¬ 
ards. 

Insert  the  notices  and  clauses  cited  in 
FPR  1-7.203-23  as  prescribed  therein. 

§  1 2—7.203—24  Privacy  Act. 

Insert  the  clause  prescribed  in  FPR 
1-1.327-5  as  amended  by  DOTPR  12- 
7.103-29  under  the  conditions  prescribed 
therein. 

§  12—7.203—25  Use  of  U.S.  flag  commer¬ 
cial  vessels. 

Insert  the  clause  prescribed  by  FPR 
1-19-108.2  under  the  conditicms  set  forth 
therein. 

§  12—7.204  .Additional  clauses. 

The  following  clauses  may  be  inserted 
in  cost-reimbursement  type  supply  c«i- 
tracts  when  it  is  desired  to  cover  the 
subject  matter  thereof : 

§12—7.201—1  Alterations  in^contract. 

Insert  the  clause  set  forth  in  FPR 
1-7.204-1. 

§  12—7.204—2  Approval  of  contract. 

Insert  the  clause  set  forth  In  FPR 
1-7.204-2. 

§  12—7.204—3  Date  of  incurrence  of 
costs. 

Insert  the  clause  set  forth  in  FPR 
1-7.204-3. 

§  12—7.204—4  Notice  regarding  late  de¬ 
livery. 

Insert  the  clause  set  forth  in  FPR 
1-7.204-4. 

§  12—7.204—5  Insurance— Liability  to 
Third  Persons. 

Insert  the  clause  set  forth  in  12-7.204- 
50  below  in  lieu  of  the  clause  set  ftx’th  in 
FPR  1-7.204-5. 

§  12—7.204—50  Insurance— Liability  to 
Third  Persons. 

Insert  the  following  clause  in  cost-re¬ 
imbursement  type  supply  contracts  pur¬ 
suant  to  the  general  policies  set  forth  in 
FPR  Subpart  1-10.5. 

Insurance — Liabilitt  to  Third  Persons 

(a)  The  Contractor  shall  procure  and 
thereafter  maintain  workmen's  compensa¬ 
tion,  employer's  liability,  comprehensive  gen¬ 
eral  liability  (bodily  injury)  and  comprehen¬ 
sive  automobile  liability  (bodily  Injury  and 
property  damage)  Insurance,  with  respect  to 
performance  under  this  contract,  and  such 
other  Insurance  as  the  Contracting  Officer 
may  from  time  to  time  require  with  respect 
to  performance  under  this  contract:  pro¬ 
vided,  That  the  Contractor  may  with  the  ap¬ 
proval  of  the  Contracting  Officer,  maintain  a 
self-insurance  program:  And  provided 
further.  That  with  respect  to  workmen's 
compensation  the  Contractor  Is  qualified 
pursuant  to  statutory  authority.  AU  Insur¬ 
ance  required  piuauant  to  the  provisions  of 
this  paragraph  shall  be  In  such  form.  In  such 
amount,  and  for  such  periods  of  time,  as  the 


Contracting  Officer  may  from  time  to  time 
require  or  approve,  and  with  insurers  ^>- 
proved  by  the  Contracting  Officer. 

(b)  The  Contractor  agrees,  to  the  extent 
and  in  the  manner  required  by  the  Contract¬ 
ing  Officer,  to  submit  for  the  approval  of  the 
Contracting  Officer  any  other  insurance 
maintained  by  the  Contractor  In  connection 
with  the  performance  of  this  contract  and 
for  which  the  Contractor  seeks  relmbur** 
ment  hereunder. 

(c)  The  Contractor  shall  be  reimbursed; 
(1)  For  the  portion  allocable  to  this  contract 
of  the  reasonable  cost  of  Insurance  as  re¬ 
quired  or  approved  pursuant  to  the  provi¬ 
sions  of  this  clause,  and  (2)  for  liabilities  to 
third  persons  for  loss  of  or  damage  to  prop¬ 
erty  (other  than  property  (1)  owned,  occu¬ 
pied  or  used  by  the  Contractor  or  rented  to 
the  Contractor  or  (11)  In  the  care,  custody, 
or  control  of  the  Contractor),  or  for  death 
or  bodily  Injury,  not  compensated  by  Insur¬ 
ance  or  otherwise,  arising  out  of  the  jier- 
formance  of  this  contract,  whether  or  not 
caused  by  the  negligence  of  the  Contractor, 
his  agents,  servants  or  employees:  Provided. 
Such  liabilities  are  represented  by  final  judg¬ 
ments  or  by  settlements  approved  In  writing 
by  the  Government  and  expenses  incidental 
to  such  liabilities,  except  liabilities  (a)  for 
which  the  Contractor  Is  otherwise  responsi¬ 
ble  under  the  express  terms  of  the  clause  or 
clauses,  if  any,  specified  In  the  Schedule,  or 
(b)  with  respect  to  which  the  Contractor  has 
failed  to  Insure  as  required  or  maintain  In¬ 
surance  as  approved  by  the  Contracting  Of¬ 
ficer  or  (c)  which  results  from  willful  mis¬ 
conduct  or  lack  of  good  faith  on  the  part  of 
any  of  the  Contractor’s  directors  or  officers, 
or  on  the  part  of  any  of  its  managers,  super¬ 
intendents,  or  other  equivalent  representa¬ 
tives,  who  has  supervision  or  direction  of  (1) 
all  or  substantially  all  of  the  Contractor's 
business,  or  (2)  all  or  substantially  all  of  the 
Contractor's  operations  at  any  one  plant  or 
separate  location  In  which  this  contract  Is 
being  performed,  or  (3)  a  separate  and  cmn- 
plete  major  Industrial  operation  In  connec¬ 
tion  with  the  performance  of  this  contract. 
The  foregoing  shall  not  restrict  the  right  of 
the  Contractor  to  be  reimbursed  for  the  cost 
of  insxuwnce  maintained  by  the  Contractor 
In  connection  with  the  performance  of  this 
contract,  other  than  insurance  required  to  be 
submitted  for  approval  or  required  to  be  pro¬ 
cured  and  maintained  pursuant  to  the  pro¬ 
visions  of  this  clause:  Provided,  Such  cost 
would  constitute  allowable  coet  under  the 
clause  of  this  contract  entitled  "Allowable 
Coet,  Fixed  Fee  and  Payment." 

(d)  The  Contractor  shall  give  the  Govern¬ 
ment  or  its  representatives  Immediate  notice 
of  any  suit  or  action  filed,  and  prompt  notice 
of  any  claim  made,  against  the  Contractor 
arising  out  of  the  performance  of  this  con¬ 
tract,  the  cost  and  expense  of  which  may  be 
reimbursable  to  the  Contractor  under  the 
provisions  of  this  contract,  and  the  risk  of 
which  Is  then  uninsured  or  in  which  the 
amount  claimed  exceeds  the  amount  of  cov¬ 
erage.  The  Contractor  shall  furnish  Imme¬ 
diately  to  the  Government  copies  of  all  perti¬ 
nent  papers  received  by  the  Contractor.  If 
the  amount  of  the  liability  claimed  exceeds 
the  amount  of  coverage,  the  Contractor  shall 
authorize  representatives  of  the  Government 
to  collaborate  with  counsel  for  the  Insurance 
carrier.  If  any.  In  settling  or  defending  such 
claim.  If  the  liability  is  not  insured  or  cov¬ 
ered  by  bond,  the  Contractor  shall.  If  re^ 
quired  by  the  Government,  authorize  repre¬ 
sentatives  of  the  Government  to  settle  or  de¬ 
fend  any  such  claim  and  to  represent  the 
Contractor  In  or  take  charge  of  any  lltlgatloa 
in  connection  thoewlth;  Provided,  That  ttie 
Contractor  may,  at  his  own  expense,  be  as- 
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■oclated  with  the  representettvee  of  the  Got* 
eminent  In  the  settlement  or  defense  of  any 
such  claim  or  litigation. 

(fod  of  clause) 

§  12-7.250  Required  DOTPR  clauses. 

Insert  the  fc^owing  DOTPR  clauses  in 
cost-reimbursement  tjrpe  supply  con¬ 
tracts. 

§  12-7.250-1  Gratuities. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12-7.250^  Nf^  material. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-2. 

§  12-7.250-3  Priorities,  allocations,  and 
allotments. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3. 

§  12—7.250—4  Interpretation  or  modifi¬ 
cation. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-4. 

g  12—7.250^  Dissemination  of  contract 
information. 

Insert  the-clause  set  forth  in  DOTPR 
12-7.150-10. 

§  12— 7.250--6  Authorization  and  con¬ 
sent. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-11  in  accordance  with  DOTPR 
12-9.151-1. 

§  12—7.251  DOTPR  clauses  to  be  used 
when  applicable. 

The  following  DOTPR  clavtses  shall  be 
Included  in  cost-reimbursement  type 
supply  ccmtracts  when  applicable. 

§  12—7.251—1  Patent  indemnity. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-1  in  accordance  with  instruc¬ 
tions  in  DOTPR  12-9.152. 

§  12—7.251—2  Filing  of  patent  applica¬ 
tions. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-2  in  accordance  with  instruc- 
Uons  in  DOTPR  12-9.154. 

§  12—7.251—3  Reporting  of  royalties 
(foreign). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-3  in  accordance  with  instruc¬ 
tions  in  DOTPR  12-9.156. 

§  12—7.251—4  Refund  of  royalties. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-4  in  accordance  with  instruc¬ 
tion  in  DOTPR  12-9.157. 

§  12—7.251—5  Patent  Rights. 

When  experimental,  developmental,  or 
research  work  may  be  performed  imder 
the  contract,  insert  the  appropriate  pat¬ 
ent  rights  clause  set  forth  in  FPR  1-9.1. 

§12-7.251-^  Rights  in  data. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-5  or  DOTPR  12-7.151-6  in  ac¬ 
cordance  with  instructions  in  DOTPR 
12-9.201-1. 


I  12—7.251—7  Military  security  recpiire- 
ments. 

When  reqtilred  by  DOTTR  12-1.362, 
Insert  the  Military  Security  Require¬ 
ments  clause  in  DOTPR  12-7.151-9, 
modified  by  deleting  paragraphs  (c)  and 
(d)  and  substituting  the  following: 

(c)  If,  subsequent  to  the  date  of  this  con¬ 
tract,  the  8ec\irtty  classifications  or  security 
requirements  under  this  contract  are 
changed  by  the  Oovemment  as  provided  in 
this  clause,  and  If  such  changes  cause  an  In¬ 
crease  or  decrease  In  the  estimated  cost  or 
time  required  for  performance  of  this  con¬ 
tract,  the  estimated  cost,  fee,  delivery  sched¬ 
ule.  or  any  other  provision  of  the  contract 
that  may  be  affect^,  shall  be  subject  to  an 
equitable  adjustment.  Any  such  equitable 
adjustment  shaU  be  accomplished  in  the 
manner  set  forth  in  the  “Oumges”  clause  of 
this  contract. 

(d)  The  Contractor  agrees  to  Insert,  in  all 
subcontracts  hereunder  which  Involve  access 
to  classified  information,  provisions  which 
shall  conform  substantially  to  the  language 
of  this  clause.  Including  this  paragraph  (d) 
but  excluding  the  last  sentence  of  paragr^h 
(c)  of  this  clause.  (1971  APR.) 

(End  of  clause  paragraphs) 

§  12-7.251-8  Stop  work  orders. 

The  clause  set  forth  in  DOTPR  12- 

7.151- 12  may  be  included  in  any  cost- 
reimbursement  type  contract  under  the 
conditions  described  therein:  Provided, 
The  clause  is  modified  as  follows: 

(a)  The  words  “the  Termination  for  Con¬ 
venience'  clause  of  this  contract”  shall  be 
changed  to  read  "the  'Termination'  clause  of 
the  contract";  and 

(d)  The  words  "an  equitable  adjustment 
shaU  be  made  In  the  delivery  schedule  or 
contract  price,  or  both"  shall  be  changed  to 
read  "an  equitable  adjustinent  shall  be  made 
In  the  delivery  schedule,  the  estimated  cost, 
the  fee.  or  a  combination  thereof,  and  In  any 
other  provisions  of  the  contract  that  may  be 
affected." 

(End  ot clause  paragriq>bs) 
§12—7.251—9  Value  engineering. 

<a)  Use  of  a  value  engineering  incen¬ 
tive  clause:  In  accordance  with  DOTPR 
12-1.5202-2  insert  the  value  engineering 
incentive  clause  set  forth  in  DOTPR  12- 

7.151- 13(a)  as  modified  in  paragraph 
(b>  or  (c)  of  this  section. 

(b)  Cost  -  Plus  -  Incentive  -  Pee  Con¬ 
tracts:  Substitute  the  following  “far¬ 
ing”  provision  for  paragraph  <e)  of  the 
applicable  clause  in  DOTPR  12-7.151-13 
(a) : 

(e)  Sharing.  If  a  VECP  submitted  by  the 
Contractor  pursuant  to  this  clause  Is  ac¬ 
cepted,  the  Contractor  shall  share  in  the 
savings  realized  by  the  Government  in  ac¬ 
cordance  with  the  following  provision; 

(1)  Instant  Contract.  (1)  Definitions:  (A) 
Instant  contract  savings  to  the  (Contractor 
(ICS)  is  the  unit  cost  reduction  times  the 
number  of  units  affected  in  the  Instant  con¬ 
tract.  The  proposed  unit  cost  reduction  In¬ 
cludes  estimated  allowable  Contractor  de¬ 
velopment  and  implementation  costs  (CC). 
The  Contractor's  development  and  imple- 
mentition  costs  include  any  subcontractor 
development  and  Implementation  costs  and 
any  subcontractor  Incentive  payments  (see 
(h)  below) .  For  purposes  of  this  clause.  Con¬ 
tractor  development  costs  are  those  costs  in¬ 
curred  after  the  Contractor  has  identified  a 


specific  value  engineering  project  and  prior 
to  acceptance  by  the  Government. 

(B)  Government  costs  (GC)  are  those 
costs  which  directly  result  from  development 
and  Implementation  of  the  VBCS’,  such  as 
test  and  evaluation  of  the  VECP,  and  any  in¬ 
creased  costs  in  operations,  maintenance,  and 
logistic  support. 

(li)  Calculations  and  actions:  (A)  Reduce 
the  target  cost  of  items  affected  by  the 
VECP  by  ICS.  The  estimated  cost  for  "limita¬ 
tion  of  cost"  or  "limitation  of  funds"  pur¬ 
poses  iia-7.20a-3i.  If  different  or  separately 
stated,  should  also  be  reduced  by  the  same 
amount. 

(B)  If  ICS  exceeds  OC,  add  36%  (20%  if 
this  Is  a  VE  Program  Requirement  Change 
( VEPRC) )  of  the  excess  to  minimum,  target, 
and  maximum  fees  relating  to  such  Items. 

(C)  If  OC  exceeds  ICS,  but  acceptance  of 
the  VECP  Is  still  desirable  due  to  concurrent 
or  future  savings,  do  not  adjust  minimum, 
target,  or  maximum  fees,  but  offset  the 
amount  OC  exceeds  ICS  against  concurrent 
or  future  contract  savings. 

(D)  If  the  Contractor  cost  of  developing 
and  Implementing  the  VECP  would  result  In 
an  Increase  in  the  instant  contract  target 
cost,  but  the  VECP  Is  still  desirable  due  to 
concurrent  or  future  savings,  equitably  ad¬ 
just  the  total  target  cost  and  fee  In  accord¬ 
ance  with  the  "Changes"  clause.  Offset  this 
Increase  and  any  OC  against  concurrent  or 
future  savings. 

(2)  Concurrent  contracts.  (1)  If  the  VECP 
accepted  under  this  contract  is  also  used  on 
concurrent  contracts  of  the  purchasing  of¬ 
fice  for  essentially  the  same  Items  the  Con¬ 
tractor  shall  be  paid  a  share  of  any  savings 
as  calculated  In  (11)  below. 

(11)  Calculations:  (A)  Determine  the  re¬ 
duction  In  the  price  of  each  concurrent  con¬ 
tract  (si  as  a  result  of  incorporating  the 
VECP. 

(B)  Subtract  from  the  total  amount  in 
(A)  any  Government  costs  (OC)  not  yet  off¬ 
set  (if  OC  was  greater  than  I(»)  in  (e)(1) 
(11)  (C)  or  iD)  above,  and  any  Increase  in 
the  instant  contract  target  cost,  l.e..  if  ICS 
was  negative  In  (ei(l)  lU)  (D).  If  the  result¬ 
ing  number  Is  positive,  multiply  it  by  35% 
(20%  If  this  is  a  VEPRC).  Add  this  amount 
to  the  Instant  contract  as  a  separate  line  item 
Independent  of  the  Incentive  sharing  ar¬ 
rangement  and  without  adjustment  to  any  of 
the  contract  incentive  parameters. 

(3)  Future  contracts.  (1)  Definition.  The 
term  unit  cost  reduction  for  future  contract 
sharing  shall  be  the  unit  cost  reduction 
under  this  instant  contract  without  deduct¬ 
ing  any  cost  of  development  or  Implementa¬ 
tion. 

(11)  If  the  VECP  accepted  under  this  con¬ 
tract  is  tised  on  future  purchases  of  essen¬ 
tially  the  same  item  by  the  purchasing  office, 
or  Its  successor,  the  Contractor  shall  share 
in  the  savings  on  all  affected  end  items 
scheduled  for  delivery  not  later  than  three 
years  after  acceptance  of  the  first  item  in¬ 
corporating  the  VECP,  or  until  the  originally 
scheduled  delivery  date  of  the  last  affected 
end  item  under  the  Instant  contract,  which¬ 
ever  is  later.  When  sharing  on  future  con¬ 
tracts  is  expected,  the  (Tontiactor  shall  be 
responsible  for  the  following: 

(A)  Maintaining  records  adequate  to  sup¬ 
port  Identification  of  the  first  delivered  unit 
to  which  the  VECP  applies.  These  records 
are  considered  an  inte^al  part  of  contract 
documentation  and  shall  be  maintained  for 
«  period  of  three  years  after  final  payment 
on  the  contract  under  which  the  VECP  was 
accepted. 

(B)  Annotating  the  receiving  report  or  in¬ 
voice,  which  applies  to  the  initial  imit  cov¬ 
ered  by  the  VECP  with  the  following  state¬ 
ment:  “This  is  the  initial  unit  delivered 
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which  Incorporates  VECP  No. _ _  Con¬ 
tract  Modification  No. _ _  dated _ " 

(111)  Calcxilatlons.  At  the  time  each  eligible 
future  contract  la  awarded: 

(A)  Determine  the  number  of  unite  sched¬ 
uled  to  be  delivered  prior  to  expiration  of 
the  Contractor  sharing  period  determined  In 
(11)  above.  Multiply  this  by  the  unit  cost 
reduction  as  defined  In  (e)  (3)  (1). 

(B)  Subtract  from  the  total  amount  In  (A) 
any  Government  costs  or  Instant  contract 
Increases  not  yet  offset  in  (e)(1)  (11)  (C)  or 
(D),  or  In  (e)  (3)  (11)  (B),  or  In  other  con¬ 
tracts  awarded  since  acceptance  of  the  VECP. 
If  the  resulting  number  Is  positive,  multiply 
It  by  35%  (20%  if  this  Is  a  VEPRC) .  Add  this 
amount  to  the  Instant  contract  as  a  separate 
line  Item  Independent  of  the  Incentive  shar¬ 
ing  arrangement  and  without  adjustment  to 
any  of  the  contract  incentive  parameters. 

(4)  Collateral  savings.  If  an  accepted  VECP 
resmts  In  a  measurable  net  reduction  In  the 
agency's  overaU  documentable  projected  costs 
of  maintenance,  operation,  logistic  support 
or  Government-furnished  property,  which 
exceeds  any  increase  In  costs  attributable  to 
Incorporation  of  such  VECP,  Including  ac¬ 
quisition  costs,  the  contract  shall  be  in¬ 
creased  by  twenty  percent  (20%)  of  the 
projected  net  reduction  in  ascertainable  col¬ 
lateral  costs  (l.e.,  savings  determined  to  be 
realized  during  an  average  year  of  use  of  the 
Item  In  which  the  change  Is  Incorporated) 
and.  If  applicable,  of  the  actual  savings  ftc- 
erulng  from  a  change  or  reduction  of  Gov¬ 
ernment-furnished  property  under  the  In¬ 
stant  contract.  Add  this  amount  to  the 
Instant  contract  as  a  separate  item  Inde¬ 
pendent  of  the  Incentive  sharing  arrange¬ 
ment  and  without  adjustment  to  any  of  the 
contract  Incentive  parameters.  However,  such 
Increase  representing  the  (Xintractor’s  share 
of  collateral  savings  shaU,  In  no  event,  exceed 
the  price  of  this  contract  or  $100,000,  which¬ 
ever  Is  greater.  The  determination  of  the 
amount  of  collateral  savings.  If  any,  will  be 
made  solely  by  the  Government  and  shall 
not  be  subject  to  the  "Disputes"  clause  of 
this  contract.  In  all  cases,  degradation  of 
performance,  service  life,  or  capability  shall 
be  a  consideration  In  the  determination  of 
aurtual  savings  to  the  agency. 

(End  of  clause  paragraph) 

(c)  cost-plus -fixed  fee  and  cost-plus- 
award-fee  cem tracts:  Substitute  the  fol¬ 
lowing  “Sharing’'  provislMi  for  para¬ 
graph  (e)  of  the  applicable  clause  in 
i  12-7.151-13  (a) : 

(e)  Sharing.  If  a  VECP  submitted  by  the 
Contractor  pursuant  to  this  clause  Is  ac¬ 
cepted  the  Contractor  shall  share  In  savings 
realized  by  the  Government  In  accordance 
with  the  following  provisions; 

(1)  Instant  contract.  (1)  Definitions;  (A) 
Instant  contract  savings  to  the  Contractor 
(ICS)  Is  the  unit  cost  reduction  times  the 
number  of  units  affected  in  the  Instant  con¬ 
tract.  The  proposed  unit  cost  reduction  In¬ 
cludes  estimated  allowable  Contractor  devel¬ 
opment  and  Implementation  costs  (CC) .  The 
Contractor's  development  and  implementa¬ 
tion  costs  Include  any  subcontractor  develop¬ 
ment  and  Implementation  costs  and  any 
subcontractor  Incentive  payments  (see  (h) 
below) .  For  purposes  of  this  clause.  Contrac¬ 
tor  development  costs  are  those  costs  in¬ 
curred  after  the  Contractor  has  Identified  a 
specific  value  engineering  project  and  prior 
to  acceptance  by  the  Government. 

(B)  Government  Costs  (GC)  are  those  costs 
which  directly  result  from  development  and 
Implementation  of  the  VECP,  such  as  test 
and  evaluation  ctf  the  VECP,  and  any  In- 
crecued  costs  In  operations,  maintenance,  and 
logistic  support. 


(11)  (Calculations  and  actions:  (A)  If  ICS 
exceeds  GC,  add  26%  (16%  If  thU  a  VE  Pro¬ 
gram  Requirements  Change  (VEPRC)  of  the 
excess  to  the  contract  fee),  and  reduce  the 
estimated  cost  of  the  Items  affected  by  the 
VECP.  for  "llmlUtlon  of  cost''  or  "limitation 
of  funds"  purposes  (13-7.202-3)  by  ICS. 

(B)  If  GC  exceeds  ICS.  but  acceptance  of 
the  VECP  Is  still  desirable  due  to  concurrent 
or  future  savings,  do  not  adjust  contract 
fee.  but  offset  the  amount  GC  exceeds  ICS 
against  concurrent  or  future  savings. 

(C)  If  the  Contractor  cost  of  developing 
and  implementing  the  VECP  would  result  in 
an  Increase  In  instant  contract  coat,  but  the 
VECP  Is  still  desirable  due  to  concurrent  or 
future  savings,  equitably  adjust  the  esti¬ 
mated  cost  and  fee  In  accordance  with  the 
"Changes”  clause.  Offset  the  Increase  and 
any  GC  against  concurrent  or  future  savings. 

(3)  Concurrent  contracts.  (1)  If  the  VECP 
accepted  under  this  contract  Is  also  used  on 
concurrent  contracts  of  the  purchasing 
office  for  essentially  the  same  Items  the  Con¬ 
tractor  shall  be  paid  a  share  of  any  savings 
as  calculated  In  (11)  below. 

(11)  Calculations:  (A)  Determine  the  re¬ 
duction  In  the  price  of  each  concurrent  con- 
tract(s)  as  a  result  of  Incorporating  the 
VECP. 

(B)  Subtract  from  the  total  amount  in 
(A)  any  Government  Costs  (GC)  not  yet 
offset  (If  (K:  was  greater  than  ICS)  In  (e) 
(1)(11)  (B)  or  (C)  above,  and  any  Increase 
In  the  Instant  contract  price,  l.e..  If  ICS  was 
negative  In  (e)  (1)  (11)  (C)  If  the  resulting 
number  Is  positive,  multloly  it  by  35%  (16% 
If  this  is  a  VEPRC).  Add  this  amount  to 
the  contract  fee. 

(3)  Future  contracts.  (1)  Definition.  The 
term  unit  cost  reduction  for  future  contract 
sharing  shall  be  the  unit  cost  reduction 
under  this  instant  contract  without  deduct¬ 
ing  any  cost  of  development  or  Implementa¬ 
tion. 

(II)  If  the  VECP  accepted  under  this  con¬ 
tract  is  used  on  future  purchases  of  essen¬ 
tially  the  same  Item  by  the  purchasing  office, 
or  Its  successor,  the  Contractor  shall  share 
In  the  savings  on  all  affected  end  Items 
scheduled  for  delivery  not  later  than  three 
years  after  acceptance  of  the  first  Item  In¬ 
corporating  the  VEC^,  or  until  the  originally 
scheduled  delivery  date  of  the  last  affected 
end  Item  under  the  Instant  contract,  which¬ 
ever  Is  later.  When  sharing  on  future  con¬ 
tracts  Is  exnected.  the  Contractor  shall  be 
responsible  for  the  following; 

(A)  Maintaining  records  adeouate  to  sup¬ 
port  Identification  of  the  first  delivered  unit 
to  which  the  VECP  applies.  These  records 
are  considered  an  Integral  part  of  contract 
documentation  and  shall  be  maintained  for 
a  period  of  three  years  after  final  payment 
on  the  contract  under  which  the  VECP  was 
accented. 

(B)  Annotating  the  receiving  report  or 

Invoice,  which  applies  to  the  Initial  unit 
covered  by  tne  VECP  with  the  following 
statement;  "This  Is  the  Initial  unit  delivered 
which  inoorp<siites  VECP  No. _ _  Con¬ 
tract  Modification _ _  Dated _ ” 

(III)  Calculations.  At  the  time  each  eli¬ 
gible  future  contract  Is  awarded; 

(A)  Determine  the  niunber  of  units  sched¬ 
uled  to  be  delivered  prior  to  exolrntion  of  the 
Ck>ntractor  sharing  period  determined  in  (11) 
above.  Multiply  this  bv  the  unit  cost  reduc¬ 
tion  as  defined  in  (e)(3)(i). 

(B)  Subtract  from  the  total  amount  in 

(A)  any  Government  costs  or  instant  con¬ 
tract  Increases  not  yet  oi^set  In  (e)(1)  (11) 

(B)  or  (C).  or  In  (e)(2)  (11)  (B),  or  In  other 
contracts  awarded  since  accep^nce  of  the 
VECP.  If  the  resulting  number  Is  positive, 
multiply  it  by  25%  (15%  if  this  U  a  VEPRC). 

(4)  Collateral  savings.  If  an  accepted 
VECP  results  in  a  measurable  net  reduction 


In  the  cognizant  agency's  overall  document- 
able  projected  costs  of  maintenance,  opera¬ 
tion,  logistic  support  or  Government-fur¬ 
nished  property,  which  exceeds  any  Increase 
in  costs  attributable  to  incorporation  of  such 
VECP,  Including  acquisition  costs,  the  con¬ 
tract  shall  be  increased  by  twenty  percent 
(30%  )  of  the  projected  net  reduction  In  as¬ 
certainable  collateral  costs  (t.e.,  savings  de¬ 
termined  to  be  realized  during  an  average 
year  of  use  of  the  item  In  which  the  change 
Is  Incorporated)  and.  If  i^>pllcable,  of  the 
actual  savings  accruing  from  a  change  or 
reduction  of  Government-furnished  pre^rty 
under  the  Instant  contract.  However,  such 
Increase  representing  the  Contractor's  share 
of  collateral  savings  shall.  In  no  event,  ex¬ 
ceed  the  price  of  this  contract  or  $100,000, 
whichever  Is  greater.  The  determination  of 
the  amount  of  collateral  savings,  if  any.  will 
be  made  solely  by  the  Government  and  shall 
not  be  subject  to  the  "Dilutes"  clause  of 
this  contract.  In  all  cases,  degradation  of 
performance,  service  life,  or  capability  shall 
be  a  consideration  in  the  determmation  of 
actual  savings  to  the  agency. 

(End  of  clause  paragraph) 

(d)  When  the  sharing  provisions  ap¬ 
plicable  to  incentive  contracts  are  to  be 
modified  in  accordance  with  5  12-1.5203- 
Kc),  clause  paragraph  (e)  in  paragraph 
(b)  of  this  sectiem  shall  be  further  modi¬ 
fied  as  follows: 

(1)  (Change  clause  paragraph  (eXll 
(ill  to  provide  substantially  as  follows: 

(11)  If  the  cost  reduction  pr(^>osal  sub¬ 
mitted  pursuant  to  this  clause  Involves  an¬ 
ticipated  decrease  In  the  cost  of  performance 
of  this  contract  and  Is  accepted  by  the  (3ov- 
emment,  the  parties  agree  that  neither  the 
target  cest,  target  profit,  nor  ceUlng  price  of 
the  Instant  contract  shall  be  adjusted  by 
reason  of  the  acceptance  of  such  proposal. 
The  new  requirement  will  be  Incorporated 
Into  the  contract  by  a  contract  modification 
which  wUl  state  that  it  is  made  pursuant  to 
this  Value  Engineering  clatise.  When  the  cost 
of  performance  of  this  contract  is  increased 
as  a  result  of  the  changes,  the  equitable  ad¬ 
justment  Increasing  the  contract  price  shall 
be  In  accordance  with  the  Changes  clause 
rather  than  under  this  clause,  but  the  result¬ 
ing  contract  modification  will  state  that  it  Is 
made  pursuant  to  this  clause. 

(End  of  clause  paragraph) 

(2)  Change  clause  paragraph  (e)(2) 
(ii)  (B)  to  provide  substantially  as 
follows: 

(B)  Subtract  from  the  total  amount  In 
(A)  any  government  costs  not  yet  offset  and 
any  Increase  In  the  Instant  contract  target 
cost.  If  the  resulting  number  Is  positive, 
multiply  It  by  35%  (20%  If  VEPRC).  Add 
this  amount  to  the  Instant  contract  as  a 
separate  line  Item  Independent  of  the  in¬ 
centive  sharing  arrangement  and  without 
adjustment  to  any  of  the  contract  Incentive 
parameters. 

(End  of  clause  paragraph) 

(3)  Substitute  the  definition  in 
12-7.151-13(a)  (5)  for  the  definition  in 
clause  paragraph  (e)  (3)  (i) . 

(4)  Change  the  clause  paragraph 

(e)  (3)  (iii)  (B)  to  provide  substantially 
as  follows: 

(B)  Subtract  from  the  total  amount  In  (A) 
any  government  costs  or  Instant  contract 
Increases  not  yet  offset.  If  the  resulting 
number  Is  positive,  multiply  It  by  35%  (20% 
If  VEPRC) .  Add  this  amount  to  the  instant 
contract  as  a  separate  line  Item  Independent 
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of  th«  iBcentlT*  shwrlng  Mrrangcment  and 
without  adjustment  to  any  of  the  contract 
Inoentlve  parameters. 

(Knd  of  clause  paragraph) 

§  12—7.251—10  Multi-year  procurement. 

The  clauses  set  forth  in  DOTPR 
12-7.151-14  shall  be  Included  in  all  con¬ 
tracts  under  the  multi-year  procurement 
method  In  accordance  with  instructions 
contained  in  DOTPR  12-1.55. 

§  12—7.251—11  Reneffotiation. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-15  in  accordance  with  instruc¬ 
tions  contained  therein. 

§  12—7.251—12  Background  patents  (li¬ 
cense). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-12  in  accordance  with  the  in¬ 
structions  contained  in  DOTPR  12-9.150. 

Subpart  12-7.3— Fixed  Price  Research  and 
Deveiopment  Contracts 

§  12—7.300  Scope  of  Subparl. 

This  subpart  sets  forth  uniform  con¬ 
tract  clauses  for  use  in  fixed-price  re¬ 
search  and  development  contracts.  The 
clauses  are  also  appropriate  for  use  in 
fixed-price  c<mtracts  for  studies,  tests, 
and  reports. 

§  12—7.301  Applicability. 

The  clauses  set  forth  in  this  subpart 
shall  be  used  when  required,  or  as  ap¬ 
plicable  or  additional  clauses  in  all  fixed- 
priced  research  and  development  con¬ 
tracts  and  as  otherwise  stipulated  in 
FPR  1-7.301. 

§  12—7.302  Required  clauses. 

The  clauses  set  forth  or  cited  in  this 
subpart  12-7.3  shall  be  inserted,  as  re¬ 
quired,  in  all  fixed-price  research  and 
development  contracts. 

§  12—7.302—1  Definitions. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-1.  Additional  definitions  may  be 
included  provided  they  are  not  incon¬ 
sistent  with  the  clauses  or  the  provisions 
of  the  FPR  and  these  regulations. 

§  12—7.302—2  Payments. 

Insert  the  clause  set  forth  in  FPR  1- 

7.302- 2. 

§  12—7.302—3  Standards  of  work. 

Insert  the  clause  set  forth  in  FPR  1- 

7.302- 3. 

§  12—7.302—4  Inspection. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-7.302-4  under  the  conditions 
prescribed  therein. 

§  12—7.302—5  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FPR 
1-30.703  imder  the  conditions  prescribed 
therein. 

§  12-7.302-6  Examination  of  records 
by  Comptroller  CeneraL 

Insert  the  clause  set  forth  in  FPR 
1-7.103-3. 


§  12-7.302-7  Federal,  Stale,  and  local 
taxes. 

Insert  the  appropriate  clause  cited  in 
FPR  1-7.302-7  as  prescribed  therein. 

§  12—7.302—8  Utilization  f»f  small  busi¬ 
ness  concerns. 

Insert  the  clause  set  forth  in  FPR 
l-1.710-3(a)  under  the  conditions  and  in 
the  manner  prescribed  therein. 

§  12-7.302-9  Default. 

Insert  the  clatise  set  forth  in  FPR 
1-8.710  under  the  conditions  prescribed 
in  FPR  l-8.700-2(b)  (3). 

§  12—7.302—10  Termination  for  conven¬ 
ience  of  the  Government. 

Insert  the  clause  set  forth  in  FPR 
1-8.701  or  FPR  1-8.704-1,  as  appropri¬ 
ate. 

§  12—7.302—11  Disputes. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-12. 

§  12-7.302-12  '  [Reserved] 

§  12—7.302—13  Buy  American  Act. 

Insert  the  clause  set  forth  in  FPR 
1-6.104-5  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.302-14  Convict  labor. 

Insert  the  clause  set  forth  in  FPR 
1-12.204  under  the  conditions  prescribed 
in  FPR  1-12.203. 

§  12-7.302-15  Tialsh-IIealey  Public 
Contracts  Act. 

Insert  the  clause  set  forth  in  FPR 
1-12.605  under  the  conditions  prescribed 
in  FPR  1-12.602. 

§  12—7.302—16  Contract  Work  Hours 
and  Safety  Standards  Act— overtime 
compensation. 

Insert  the  clause  set  forth  in  FPR 
1-12.303  under  the  omditions  prescribed 
in  FPR  1-12.302. 

§  12—7.302—17  Equal  Opportunity. 

Insert  the  clause  set  forth  in  FPR 
1-12.803-2  under  the  condltiotks  pre¬ 
scribed  in  FPR  1-12.803-1. 

§  12—7.302—18  Officials  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-17. 

§  12—7.302—19  Covenant  against  con¬ 
tingent  fees. 

Insert  the  clause  set  forth  in  FPR 
1-1503  under  the  conditions  prescribed 
in  FPR  1-1.501. 

§  12-7.302-20  [Reserved] 

§  12-7.302-21  [Reserved] 

§  12-7.302—22  Notice  and  assistance  re¬ 
garding  patent  and  copyright  in¬ 
fringement. 

Insert  the  clause  set  forth  in  FPR 
1-7.103-4. 

§  12-7.302-23  Patents. 

Insert  the  appnH>riate  clause  set  forth 
In  FPR  1-9.107  imder  the  conditions 
contained  in  FPR  Subpart  1-9.1. 


§  12-7.302-24  [Reserved] 

§  12-7.302-25  [Reserved] 

§  12-7.302-26  Utilization  of  labor  sur¬ 
plus  area  concerns. 

Insert  the  clause  set  forth  in  FPR 
1-1 .805-3  (a)  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.302-27  [Reserved] 

§  12-7.302-28  [Reserved] 

§  12-7.302-29  Pricing  of  adjustments. 

Insert  the  clause  set  forth  in  PPR 
1-7.102-20  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.302—30  Disabled  veterans  and 
veterans  of  the  Vietnam  era. 

Insert  the  clause  set  forth  in  FPR 
Temporary  Regulation  39  of  July  1976 
in  aU  contracts  which  exceed  $10,000. 

§  12-7.302-31  Utilization  of  minority 
business  enterprises. 

Insert  the  clause  set  forth  in  PPR 
l-1.1310-2(a)  under  the  conditions  pre¬ 
scribed  th««in. 

§  12-7.302-32  Payment  of  interest  on 
contractors*  claims. 

Insert  the  clause  set  forth  in  FPR 
1-1 .322(b)  under  the  condititms  pre¬ 
scribed  therein. 

§  12—7.302—33  Employment  of  the 
handicapped. 

Insert  the  clause  set  forth  in  FPR 
Tttnporary  Regulation  38  of  May  1976. 

§  12-7.302—34  Clean  air  and  water. 

Insert  the  clause  prescribed  by  FPR 
1-1.2302  under  the  conditions  set  forth 
therein. 

§  12-7.303  Clauses  to  be  used  when  ap¬ 
plicable. 

§  12—7.303—1  Clauses  for  fhced-price  re¬ 
search  and  development  contracts  in¬ 
volving  construction. 

Insert  the  clauses  cited  in  FPR  1- 
7303-1  as  prescribed  therein. 

§  1 2-7.303-2  [  Reserv  ed  ] 

§  12-7.303-3  (Reserved] 

§  12-7.303-4  [Reserved] 

§  12-7.303-5  [Reserved] 

§  12-7.303-6  [Reserved] 

§  12-7.303—7  Government  property. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-7.303-7  under  the  conditions 
for  its  use  prescribed  therein. 

§  12-7.303-8  [Reserved] 

§  12—7.303—9  Notice  to  the  Government 
of  labor  disputes. 

Insert  the  clause  set  farih  in  FPR  1- 
7303-3  under  the  conditions  prescribed 
therein. 

§  12-7.303-10  [Reserved] 

§  12-7.303-11  [Reserved] 

§  12—7.303—12  Subcontracts. 

Insert  the  clause  set  forth  in  FPR  1- 
7503-12  under  the  conditions  for  its  use 
prescribed  therein. 
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§  12-7.303-13  [Reaorvcdl 
§  12-7.303-14  [Rcwi^edl 
§  12-7.303-15  [Rc«ei^edl 

§  12—7.303—16  Price  reduction  for  de> 
fective  co»l  or  pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-1  xmder  the  conditions 
prescribed  therein. 

§  12-7.303-17  I  Reserved] 

§  12-7.303-18  [Reserved] 

§  12-7.303-19  [Reserved] 

§  12-7.303-20  [Reserved] 

§  12-7.303—21  Advance  payments. 

When  advance  payments  are  to  be 
made  in  accordance  with  FPR  Subpart 
1-30.4,  insert  the  appropriate  provisions 
as  prescribed  in  FPR  1-30.414-2. 

§  12-7.303-22  Workmen's  compensa¬ 
tion  insurance  (Defense  Base  Act). 

Insert  the  clause  set  forth  in  FPR-l- 
10.402  imder  the  conditions  prescribed 
therein. 

§  12—7.303—23  Progress  payments. 

When  progress  payments  are  to  be 
made  in  accordance  with  FPR  1-30.5,  in¬ 
sert  the  appropriate  provisions  as  pre¬ 
scribed  in  FPR  1-30.510. 

§  12—7.303—24  Required  source  for 
jewel  bearings. 

Insert  the  clause  set  forth  in  FPR  1- 
1.319  under  the  conditions  prescribed 
therein. 

§  12-7.303-25  [Reserved] 

§  12—7.303—26  Interest. 

Insert  the  clause  set  forth  in  FPR  1- 
7.203-rl5  under  the  conditions  prescribed 
therein. 

§  12-7.303-27  Competition  in  subcon¬ 
tracting. 

Insert  the  clatise  set  forth  in  FPR  1- 
7.202-30  in  accordance  with  conditions 
prescribed  in  FPR  1-7.303-27. 

§  12—7.303—28  Audit  and  r<H;ords. 

Insert  the  appropriate  clause (s)  set 
forth  in  FPR  l-^.814-2  under  the  con¬ 
ditions  prescribed  therein. 

§  12—7.303—29  Subcontractor  cost  and 
pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-3  under  the  conditions 
prescribed  therein. 

§  12—7.303—30  [Reserved] 

§  1 2-7.303-3 1  [  Reserved  ] 

§  12-7.303-32  [Reserved] 

§  12—7.303—33  [Reserved] 

§  12—7.303—34  [Reserved] 

§  12—7.303—35  [Reserved] 

§  12—7.303—36  [Reserved] 

§  12—7.303—37  [Reserved] 

§  12-7.303-38  [Reserved] 

§  12—7.303—39  [Reserved] 


§  12-7.303-40  [Reserved] 

§  12-7.303-41  United  States  nroducts 
and  services  (Balance  of  Payments 
Program). 

Insert  the  clause  set  forth  in  FPR 
1-6.806-4  under  the  conditions  pre¬ 
scribed  in  FPR  Subpart  1-6.8. 

§  12-7.303-42  [Reserved] 

§  12-7.30.3-43  [Reserved] 

§  12-7.303-44  r.are  of  laboratory  ani¬ 
mals. 

Insert  the  clause  set  forth  in  FPR 
1-7.303-44  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.303-45  [Reserved] 

§  12—7.303—46  Insurance. 

Insert  the  clause  set  forth  in  FPR 
1-7.303-46  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.303-47  [Reserved] 
g  1 2-7.303-48  [  Reserv  ed  ] 

§  12-7.303-49  [Reserved] 

§  12-7.303-50  [Reserved] 

§  12—7.303—51  Minority  business  enter¬ 
prises  subcontracting  program. 

Insert  the  clause  set  forth  in  FPR 
l-1.1310-2(b)  imder  the  conditions  and 
in  the  manner  prescribed  therein. 

§  12-7.303-52  [Reserved] 

§  12-7.303-53  [Reserved] 

§  12-7.303-54  [Reserved] 

§  12—7.303—55  Cost  accounting  stand¬ 
ards. 

Insert  the  notices  for  solicitations  and 
the  clauses  cited  in  FPR  12-7.303-55  as 
prescribed  therein. 

§  1 2-7.303-56  [  Reserv  cd  ] 

§  12-7.303-57  [Reserved] 

§  12—7.303—58  Labor  surplus  area  sub¬ 
contracting  program. 

Insert  the  clause  set  forth  in  FPR 
l-1.805-3(b)  under  the  conditions  and  in 
the  manner  prescribed  therein. 

§  12—7.303—59  Small  business  subcon¬ 
tracting  program. 

Insert  the  clause  set  forth  in  FPR  1- 
1.710-3 <b)  under  the  conditions  and  in 
the  manner  prescribed  therein. 

§  12—7.303—60  (Reserved] 

§  12—7.303—61  [Reserved] 

§  12-7.303-62  [Reserved] 

§  12—7.303—63  Preference  for  U.S.  flag 
air  carriers. 

Insert  the  clause  set  forth  in  FPR  1- 
1.323-2  under  the  conditions  prescribed 
therein. 

§  12—7.303—64  Contracts  with  the  Small 
Business  Administration. 

Insert  the  clauses  cited  in  FPR  1- 
7.303-64  in  accordance  with  conditions 
prescribed  therein. 


§  12-7.303-65  Privacy  Act. 

Insert  the  clause  prescribed  by  FPR 
1-1.327-5  as  amended  by  DOTPR  12- 
7.103-29  as  set  forth  therein. 

§  12-7.303-66  Use  of  U.S.  flag  com¬ 
mercial  vessels. 

Insert  the  clause  prescribed  by  FPR 
1-19.108-2  under  the  conditions  set  forth 
therein. 

§  12—7.304  Additional  clauses. 

The  following  clauses  may  be  inserted 
in  fixed-price  research  and  development 
contracts  when  it  is  desired  to  cover  the 
subject  matter. 

§  12-7.304-1  Changes. 

Insert  the  clause  set  forth  in  FPR 
1-7.304-1. 

§  12—7.304—2  Alterations  in  eontrarl. 

Insert  the  clause  set  forth  in  FPR 
1-7.204-1. 

§  12—7.304—3  Approval  of  contract. 

Insert  the  clause  set  forth  in  FTR 
1-7.204-2. 

§  12-7.304—4  [Reserved] 

§  12—7.304—5  Notice  regarding  late  de¬ 
livery. 

Insert  the  clause  set  forth  in  FTR 
1-7.204-4. 

§  12—7.30-4—6  Key  personnel. 

Insert  the  clause  set  forth  in  FPR 
i_7.304-6. 

§  12—7.304—7  Liquidated  damages. 

Insert  the  provisions  cited  in  FTR 
1-7.304-7  in  accordance  with  conditions 
prescribed  therein. 

§  12—7.304—8  Disposition  of  material. 

Insert  the  provisions  cited  in  FPR 
1-7.304-8. 

§  12—7.304—9  Reports  of  work. 

Insert  the  clause  set  forth  in  FTR 
1-7.304-9. 

§  12—7.350  Required  DOTPR  Clauses. 

Insert  the  following  DOTPR  clauses  in 
all  fixed-price  research  and  development 
contracts  except  where  they  are  clearly 
inappropriate  for  use  (e.g.,  certain 
clauses  with  educational  institutions). 
The  clauses  are  also  appropriate  for  use 
in  fixed-price  contracts  for  studies,  tests, 
and  reix)rts. 

§  12—7.350—1  Gratuities. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12—7.350—2  Authorization  and  con¬ 
sent. 

Insert  the  following  clause  in  accord¬ 
ance  with  conditions  prescribed  in 
DOTPR  12-9.151-2. 

Authokization  and  Consent 

The  Government  hereby  gives  its  authori¬ 
zation  and  consent  for  all  use  and  manufac¬ 
ture  of  any  Invention  described  In  and  cov¬ 
ered  by  a  patent  of  the  United  States  in  the 
performance  of  this  contract  or  any  part 
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hereof  or  any  amendment  hereto  or  any  sub> 
contract  hereunder  (including  any  lower-tier 
Bubcontract) . 

(End  of  clause) 

§  12—7.350—3  Withholding  payment  for 
nondelivery  of  data. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-8. 

§  12—7.350—4  Dissemination  of  contract 
information. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-10. 

§  12—7.350—5  Priorities,  allocations, 

and  allotments. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3. 

§  1 2—7.3.50—6  Notice  of  delays. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9. 

§  12—7.350—7  New  material. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-2. 

§  12-7.350-8  Interpretation  or  modi¬ 
fication. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-4. 

§  12—7.350—9  Rights  in  data. 

In  accordance  with  DOTPR  12-9.201- 
1.  insert  the  clause  set  forth  in  DOTPR 
12-7.151-5  or  DOTPR  12-7.151-6.  Altera¬ 
tions  in  either  clause  may  be  made  under 
the  conditions  prescribed  in  DOTPR  12- 
9.201-2. 

§  12—7.351  IKITPR  clauses  to  be  used 
when  applicable. 

The  following  clauses  shall  be  included 
in  the  contract  when  their  use  is  appro¬ 
priate. 

§  12—7.351—1  Military  security  require¬ 
ments. 

Insert  the  Military  Security  Require¬ 
ments  clause  set  forth  in  DOTPR  12-7.- 
151-9  in  accordance  with  instructitms  for 
its  use  in  DOTPR  12-1.352. 

§  12—7.351—2  Stop  work  orders. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-12  in  accordance  with  instruc¬ 
tions  contained  therein. 

§  12—7351—3  Renegotiation. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-1  in  accordance  with  instruc¬ 
tions  contained  therein. 

§  12—7.351—4  Background  patents  (li¬ 
cense). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-12  in  accordance  with  instruc¬ 
tions  contained  in  DOTPR  12-9.150. 

§  12—7.351—5  Filing  of  patent  applica¬ 
tions. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-2  imder  the  conditicms  pre¬ 
scribed  in  DOTPR  12-9.154. 

§12-7.351-6  Reporting  of  royalties. 

In  accordance  with  DOTPR  12-9.156, 
Insert  the  clause  set  forth  in  DOTPR 
12-7.151-3. 


§  12—7.351—7  Refund  of  royalties. 

In  accordance  with  DOTPR  12-9.157, 
Insert  the  clause  set  forth  in  DOTPR 
12-7.151-4. 

§  12-7.351-8  Recovery  of  developmen¬ 
tal  costs. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-7  in  accordance  with  conditions 
contained  in  DOTPR  12-9.702. 

§  12-7.351-9  Value  engineering. 

A  value  engineering  incentive  clause 
substantially  as  set  forth  in  DOTPR  12- 
7.151-13  shall  be  included  in  the  contract 
in  accordance  with  instructions  for  its 
use  in  DOTPR  12-1.5202-2. 

Subpart  12-7.4 — Clauses  for  Cost-Reim¬ 
bursement  Type  Research  and  Develop¬ 
ment  Contracts 

§  12—7.400  Scope  of  subpart. 

This  subpart  sets  forth  uniform  con¬ 
tract  clauses  for  use  in  cost-reimburse¬ 
ment  type  research  and  development 
contracts. 

§  12—7.401  Applicability. 

Applicability  shall  be  in  accordance 
with  instructions  set  forth  in  PPR  1-7.- 
401. 

§  12—7.402  Required  clauses. 

The  clauses  set  forth  or  cited  in  this 
subpart  12-7,402  shall  be  inserted,  as  re¬ 
quired,  in  all  cost-reimbursement  type 
research  and  development  contracts. 

§  12—7.402—1  Definitions. 

Insert  the  clause  set  forth  in  PPR  1- 
7.102-1.  Additional  definitions  may  be  in¬ 
cluded  provided  they  are  not  inconsistent 
with  the  clauses  or  the  provisions  in  the 
PPR  and  these  regulations. 

§  12—7.402—2  limitation  of  cost  or 

funds. 

Insert  the  appropriate  clause  set  forth 
in  PPR  l-7.202-3(a)  or  PPR  1-7.402-2 
In  accordance  with  conditions  prescribed 
in  PPR  1-7.402-2.  In  the  clause  used,  the 
period  of  “sixty  ( 60 )  days”  may  be  var¬ 
ied  from  30  to  90  days  and  the  percentage 
of  “seventy-five  percent  (75%)”  may  be 
varied  from  75  percent  to  85  percent. 
Where  a  contract  is  of  the  installment 
type,  the  clauses  may  be  appropriately 
modified. 

§  12—7.402—3  Allowable  cost,  fee,  and 
payment. 

Insert  the  clause  set  forth  in  PPR  1- 
7.202-4  in  accordance  with  the  conditions 
prescribed  in  PPR  1-7.402-3. 

§  12—7.402—4  Standards  of  work. 

Insert  the  clause  set  forth  in  PPR  1- 
7.302-3. 

§  12—7.402—5  Inspection  and  correction 
of  defects. 

Insert  the  appropriate  clause  set  forth 
in  PPR  1-7.402-5  in  accordance  with 
instructions  provided  therein. 

§  12—7.402—6  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FPR  1- 
30.703  under  the  conditions  prescribed 
therein. 


§  12-7.402-7  Examination  of  records 
by  (A>mptroller  General. 

Insert  the  clause  set  forth  in  PPR  1- 
7.103-3.  In  the  case  of  research  and  de¬ 
velopment  contracts  with  nonprofit  in¬ 
stitutions  and  subcontracts  thereunder, 
and  pursuant  to  procedures  approved  by 
the  Comptroller  General,  original  docu¬ 
mentary  evidence  in  support  of  costs  of 
the  transportation  of  things  will  not  be 
required  pursuant  to  said  clause.  , 

§  12—7.402—8  Subcontracts. 

Insert  the  clause  set  forth  in  PPR  1- 
7.402-8. 

§  12—7.402—9  Utiliution  of  small  busi> 
■cm  concerns. 

Insert  the  clause  set  forth  in  PPR  1- 
1.710-3 (a)  under  the  conditions  pre¬ 
scribed  therein. 

§  12—7.402—10  Termination  for  default 
or  convenience  of  tbe  Government. 

Insert  the  clause  set  forth  in  PPR  1- 
8.702  in  accordance  with  conditions  pre¬ 
scribed  in  PPR  l-8.700-2(a)  (3)  and  PPR 
l-8.700-2(b)  (2> ;  or,  insert  the  clause  set 
forth  in  PPR  1-8.704-1  in  accordance 
with  conditions  prescribed  in  PPR  1- 
8.700-2(a)(4). 

§  12—7.402—11  Disputes. 

Insert  the  clause  set  forth  in  PPR  1- 

7.102- 12. 

§  12-7.402-12  (Reserved] 

§  12—7.402—13  Buy  American  Act. 

Insert  the  clatise  set  forth  in  FPR 
1-6.104-5  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.402-14  Convict  labor. 

Insert  the  clause  set  forth  in  FPR 
1-12.204  under  the  conditions  prescribed 
in  PPR  1-12.203. 

§  12-7.402-15  Walsb-Hoaley  Public 
Contracts  Act. 

Insert  the  clause  set  forth  in  FPR  1- 
12.605  under  the  conditions  pu-escribed 
in  PPR  1-12.602. 

§  12—7.402—16  Contract  W'ork  Hours 
and  Safety  Standards  Act^^vertime 
compensation. 

Insert  the  clause  set  forth  in  FPR  1- 
^12.303  under  the  conditions  prescribed 
in  PPR  1-12.302. 

-§  12—7.402—17  Equal  opportunity. 

Insert  the  clause  set  forth  in  PPR 
12.803-2  under  the  conditions  prescribed 
in  PPR  1-12.803-1. 

§  12—7.402—18  Officials  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR  1- 

7.102- 17. 

§  12—7.402—19  Covenant  against  con¬ 
tingent  fees. 

Insert  the  clause  set  forth  in  FPR  1- 
1.503  imder  the  conditions  prescribed  in 
FPR  1-1.501. 

§  12-7.402-20  {Reserved! 
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S  12-7.402-21  Notice  and  assiatance  re- 
Karding  patent  and  copyright  in* 
fringemenl. 

Insert  the  clause  set  forth  in  FPR 
1-7.103-4. 

8  12-7.402-22  Patents. 

Insert  the  appropriate  clause  set  forth 
in  1-9.107  under  the  conditions  pre¬ 
scribed  in  FPR  Subpart  1-0.1. 

§  12-7.402-23  [Reserved] 

8  12-7.402-24  [Reserved] 

8  12-7.402-25  Government  property. 

Insert  the  clause  set  forth  in  FPR  1- 
7.203-21  (a)  or  FPR  l-7.402-2S(b)  under 
the  cemditions  prescribed  in  FPR  1- 

7.402- 25. 

8  12-7.402-26  [Reserved] 

8  12—7.402—27  Utilization  of  labor  sur¬ 
plus  area  concerns. 

Insert  the  clause  set  forth  in  FPR  1- 
1.805-3  (a)  under  ^the  conditions  pre¬ 
scribed  therein. 

8  12—7.402—28  Payment  for  overtime 
premiums. 

Insert  the  clause  set  forth  in  FPR  1- 

7.202- 29  when  payment  for  overtime 
premiums  is  to  be  made  in  accordance 
with  FPR  1-12.102. 

8  12—7.402—29  Competition  in  subcon¬ 
tracting. 

Insert  the  clause  set  forth  in  FPR  1- 

7.202- 30.  • 

8  12—7.402—30  Audit  and  records. 

Insert  the  clause  cited  in  FPR  1- 

7.402- 30  as  prescribed  therein. 

8  12—7.402—31  Price  reduction  for  de¬ 
fective  cost  or  pricing  data. 

Insert  the  clause  set  forth  in  FPR  1- 
3.814-1  (a)  under  the  conditions  pre¬ 
scribed  therein. 

8  12—7.402—32  Subcontractor  cost  and 
pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-3  under  the  conditions 
prescribed  therein. 

8  12—7.402—33  Utilization  of  minority 
business  enterprises. 

Insert  the  clause  set  forth  in  FPR  1- 
1.1310-2(a)  tmder  the  conditions  pre¬ 
scribed  therein. 

8  12—7.402—34  Disabled  veterans  and 
veterans  of  the  Vietnam  Era. 

Insert  the  elause  set  forth  in  FPR 
Temporary  Regulation  39  of  July  1976  in 
all  contracts  which  exceed  $10,000. 

8  12-7.402—35  Payment  of  interest  on 
contractors*  claims. 

Insert  the  clause  set  forth  in  FPR  1- 
1322(b)  under  the  conditions  prescribed 
therein. 

8  12—7.402—36  Employment  of  the 
handicapped. 

Insert  the  clatise  set  forth  in  FPR 
Temporary  Regulation  38  of  May  1976. 


§  12-7.402—37  Clean  air  and  water. 

Insert  the  clause  prescribed  by  FPR  1- 
1.2302-2  under  the  conditions  set  forth 
therein. 

8  12-7.403  Clauses  to  be  used  when  ap¬ 
plicable. 

8  12-7.403—1  Clauses  for  cost -reim¬ 
bursement  type  research  and  devel¬ 
opment  contracts  involving  construc¬ 
tion. 

Insert  the  clauses  cited  in  FPR  1- 

7.403-1  as  prescribed  therein. 

8  12-7.403-2  [Reserved] 

§  12-7.403-3  [Reserved] 

§  12—7.403—4  [Reserved] 

§  12—7.403—5  Excusable  delays. 

Insert  the  clause  set  forth  in  FPR  1- 
8.708  under  the  conditions  prescribed  in 
FPR  1-8.700-2(0. 

8  12-7.403-6  [Reserved] 

§  12-7.403-7  [Reserved] 

§  12-7.403-8  [Reserved] 

§  12—7.403—9  Negotiated  overhead  rates. 

Insert  the  appropriate  clause  set  fori^ 
in  FPR  1-3.704  under  the  conditions  pre¬ 
scribed  therein. 

§  12—7.403—10  Notice  to  the  Ciovem- 
ment  of  labor  disputes. 

Insert  the  clause  set  forth  in  FPR  1- 
7.203-3  under  the  conditions  prescribed 
in  the  section. 

§12-7.403-11  [Reserved] 

§  12-7.403-12  [Reserved] 

§  12-7.403-13  [Reserved] 

§  12—7.403—14  Make-or-buy-prograra. 

Insert  the  clause  set  forth  in  FPR 
1-3.902-3  under  the  conditions  pre¬ 
scribed  therein. 

8  12-7.403-15  [Reserved] 

§  12-7.403-16  [Reserved] 

8  12-7.403-17  [Reserved] 

§  12-7.403-18  [Reserved] 

8  12-7.403-19  [Reserved] 

8  12—7.403—20  Advance  payments. 

When  advance  payments  are  to  be 
made  in  accordance  with  FPR  Subpart 
1-30.4,  insert  the  appropriate  provisions 
as  prescribed  in  FPR  1-30.414-2. 

§  12—7.403—21  Workmen*s  compensa¬ 

tion  insurance  (Defense  Base  Act). 

Insert  the  clause  set  forth  in  FPR 
1-10.402  under  the  conditions  prescribed 
therein. 

§  12—7.403—22  Required  source  for 
jewel  bearings. 

Insert  the  clause  set  forth  in  FPR 
1-1.319  imder  the  conditions  prescribed 
therein. 

§  12—7.403—23  General  Services  Admin¬ 
istration  supply  sources. 

Insert  the  clause  set  forth  in  FPR 
1-7.203-13  under  the  conditions  pre¬ 
scribed  in  FPR  Subpeut  1-5.9. 
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8  12-7.403-24  Use  of  interagency  mo¬ 
tor  pool  vehicles  and  relati^  services. 

Insert  the  clause  set  forth  in  FPR 
1-7.203-14  under  the  conditions  pre¬ 
scribed  in  FPR  Subpart  1-5.5. 

§  1 2-7.403-25  Interest. 

Insert  the  clause  set  forth  in  FPR 
1-7.203-15  under  the  condltitms  pre¬ 
scribed  therein. 

§  12-7.403-26  [Reserved] 

§  12-7.403-27  [Reserved] 

§  12-7.40.3-28  [Reserved] 

§  12-7.403-29  [Reserved] 

§  12—7.403—30  [Reserved] 

§  12-7.403-31  [Reserved] 

§  12-7.40.3-32  [Reserved] 

§  12—7.403—33  [Reserved] 

§  12—7.403—34  [Reserved] 

§  12-7.403-35  [Reserved] 

§  12—7.403—36  United  States  products 
and  services  (Balance  of  Payments 
Program). 

Insert  the  clause  set  forth  in  FPR 
1-6.806-4  under  the  conditions  pre¬ 
scribed  in  FPR  Subpart  1-6.8. 

8  12-7.403-37  [Reserved] 

§  12-7.403-38  [Reserved] 

§  12—7.403—39  Care  of  laboratory  ani¬ 
mals. 

Insert  the  clause  set  forth  in  FPR 
1-7.303-44  under  the  conditions  pre¬ 
scribed  therein. 

§  12-7.403-40  [Reserved] 

§  12-7.403-41  [Reserved] 

§  12-7.403-42  [Reserved] 

§  12-7.403-43  [Reserved] 

§  12-7.403-44  [Reserved] 

§  12-7.403-45  [Reserved] 

§  12-7.403-46  [Reserved] 

§  12-7.403-47  [Reserved] 

§  12-7.403-48  [Reserved] 

§  12-7.403-49  [Reserved] 

§  12—7.403—50  Cost  accounting  stand¬ 
ards.  ' 

Insert  the  notices  and  clauses  cited  in 
FPR  1-7.403-50  as  prescribed  therein. 

§  12-7.403-51  [Reserved] 

§  12-7.403-52  [Reserved] 

§  12—7.403—53  Small  business  subcon¬ 
tracting  program. 

Insert  the  clause  set  forth  in  FPR  1- 
1.710-3  (b)  tmder  the  conditions  pre¬ 
scribed  therein. 

§  12^7.403—54  Labor  surplus  area  sub¬ 
contracting  program. 

Insert  the  clause  set  forth  in  FPR  1- 
1.1310-2 (b)  under  the  conditions  pre¬ 
scribed  therein. 
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§  12-7.403—55  Minority  buainrM  enter* 
prises  subcontracting  program. 

Insert  the  clause  set  forth  in  FPR  1- 
1.1310-2<bt  under  these  conditions  pre¬ 
scribed  therein. 

§  12-7.403-56  [Reserved] 

§  12-7.403-57  [Reserved] 

§  12—7.403—58  Preference  for  L'.S.  flag 
air  carriers. 

Insert  the  clause  set  forth  in  FPR  1- 
1.323-2  under  the  conditions  prescribed 
therein. 

§  12-7.403-59  [Reserved] 

§  12—7.403—60  Privacy  Act. 

Insert  the  clause  prescribed  in  FPR  1- 
1.327-5  as  amended  by  DOTPR  12-7.103- 
29  under  the  conditions  contained 
therein. 

§  12-7.403-61  I’se  of  U.S.  flag  com* 
mcrcial  vessels. 

Insert  the  clause  prescribed  by  FPR  1- 
19.108-2  imder  the  conditions  set  forth 
therein. 

§  12—7.404  Additional  clauses. 

The  following  clauses  may  be  inserted 
in  cost-reimbursement  type  research  and 
development  contracts  when  it  is  desired 
to  cover  the  subject  matter  thereof. 

§  12—7.404—1  Alterations  in  contract. 

Insert  the  clause  set  forth  in  FPR 
1-7.204-1. 

§  12—7.404—2  .Approval  of  contract. 

Insert  the  clause  set  forth  in  FPR 
1-7.204-2. 

§  12—7.404—3  Date  of  incurrence  of 
costs. 

Insert  the  clause  set  forth  in  FPR 
1-7.204-3. 

§  12—7.404—4  Notice  regarding  late  de¬ 
livery. 

Insert  the  clause  set  forth  in  FPR 
1-7.204-4. 

§  12—7.404—5  Changes. 

Insert  the  clause  set  forth  in  FPR 
1-7.404-5.  In  the  clause,  the  period  of 
“thirty  (30)  days”  within  which  any 
claim  for  adjustment  must  be  asserted 
may  be  varied  in  accordance  with  Ad¬ 
ministration  iwocedures. 

§  12—7.404—6  Key  personnel. 

Insert  the  clause  set  forth  in  FPR 
1-7.304-6. 

§  12—7.404—7  Disposition  of  material. 

Insert  the  clause  set  forth  in  FPR 
1-7.304-8. 

§  12—7.404—8  Reports  of  work. 

Insert  the  clause  set  forth  in  FPR 
1-7.304-9. 

§  12—7.404—9  Insurance  liability  to 
third  persons. 

Insert  the  clause  set  f^th  in  DOTPR 
12-7.204-50  in  lieu  of  FPR  clause  1-7.204- 
5  prescribed  in  FPR  1-7.404-9.  However, 
when  the  conditions  contained  in  FPR 
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1-7.404-9  exist,  the  clauses  set  forth  in 
the  section  shall  be  inserted  with  or  in 
lieu  of  DOTPR  12-7.204-60. 

§  12—7.450  Required  DOTPR  clauses. 

Insert  the  following  DOTPR  clauses 
in  all  cost-reimbursement  tsrpe  research 
and  development  contracts,  except 
where  their  use  is  clearly  inappropriate 
(e.g.,  certain  clauses  with  educational 
institutions) . 

§  12—7.450—1  Graluilies. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12-7.450-2  New  material. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-2. 

§  12-7.450-3  Priorities,  allocations, 
and  allotments. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3. 

§  12—7.450—4  Interpretation  or  modifi¬ 
cation.  ‘ 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-4. 

§  12—7.450—5  Dissemination  uf  contract 
information. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-10. 

§  12—7.450—6  Authorization  and  con¬ 
sent. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-11  in  accordance  with  DOTPR 
12-9.151-1 

§  12—7.450—7  Notice  of  delays. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9. 

§  12—7.450—8  Rights  in  data. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-5  or  DOTPR  12-7.151-6  in  ac¬ 
cordance  with  instructions  in  DOTPR 
12-9.201-1. 

§  12—7.451  DOTPR  clauses  to  be  used 
when  applicable. 

The  following  DOTPR  clauses  shall  be 
Included  in  the  contract  when  their  use 
is  appropriate. 

§  12—7.451—1  Recovery  of  developmen¬ 
tal  costs. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-7  in  accordance  with  conditions 
contained  in  DOTPR  12-9.702. 

§  12—7.451—2  Filing  of  patent  applica¬ 
tions. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-2  in  accordance  with  instruc¬ 
tions  in  DOTPR  12-9.154. 

§  12—7.451—3  Reporting  of  royalties 
(foreign). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-3  in  accordance  with  instruc¬ 
tions  in  DOTPR  12-9:156. 

§  12—7.451—4  Refund  of  royalties. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-4  m  accordance  with  instruc¬ 
tions  in  DOTPR  12-9.157. 


§  12—7.451—5  Military  security  require¬ 
ments. 

When  required  by  DOTPR  12-1.352. 
insert  the  clause  set  forth  in  DOTPR  12- 

7.151- 9  and  modifications  thereto  set 
forth  in  DOTPR  12-7.251-7. 

§  12—7.451-6  Stop  work  orders. 

The  clause  set  forth  in  DOTPR  12-7.- 
151-12  may  be  included  imder  the  c(m- 
ditions  described  therein,  provided  the 
clause  is  modified  as  prescribed  in 
DOTPR  12-7.251-8. 

§  12—7.451—7  Value  engineering. 

A  value  engineering  incentive  clause 
substantially  as  set  forth  in  DOTPR  12- 

7.151- 13,  substituting  the  “Sharing” 
paragraph  (e)  in  DOTPR  12-7.251-9  (b) 
or  (c)  for  paragraph  (e)  of  the  clause  in 
DOTPR  12-7.151-13,  as  applicable,  shall 
be  included  in  the  contract  in  accordance 
with  instructions  for  its  use  in  DOTPR 
12-1.5202-2. 

§  12-7.451-8  Renegotiation. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-15  in  accordance  with  instruc¬ 
tions  contained  therein. 

§  12—7.451—9  Background  patents  (li¬ 
cense). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-12  in  accordance  with  instruc¬ 
tions  contained  in  DOTPR  12-9.150. 

Subpart  12-7.6— Clauses  for  Fixad-Prica 
Construction  Contracts 

§  12—7.600  Scope  of  subpart. 

This  subpart  sets  forth  or  cites  con¬ 
tract  clauses  and  notices  for  solicita¬ 
tions  for  use  in  fixed-price  construction 
contracts. 

§  12—7.601  (^neral. 

The  clauses  and  notices  prescribed  in 
FPR  Subpart  1-7.6  shall  be  used  in  ac¬ 
cordance  witli  instructions  set  forth  in 
FPR  1-7.601. 

§  12-7.602  Required  clauses. 

Subject  to  the  exceptions  in  PPR 
1-7.601,  the  following  clauses  shall  be 
Inserted  in  all  advertised  and  negotiated 
fixed-price  construction  contracts.  For 
convenience  many  of  the  required 
clauses  have  been  Included  on  standard 
forms  which  are  prescribed  for  use  in 
construction  contracts  by  FPR  Subpart 
1-16.4. 

§  12—7.602—1  Definitions. 

Insert  the  clause  set  forth  in  FPR 
1-7.602-1.  Additional  definitions  may  be 
included  provided  they  are  not  inconsist¬ 
ent  with  the  clause  or  provisions  of  the 
FPR  and  these  regulations. 

§  12—7.602—2  Specifications  and  draw¬ 
ings. 

Insert  the  clause  set  forth  in  FPR 
1-7.602-2. 

§  12-7.602-3  Changes. 

Insert  the  clause  set  forth  in  FPR 
1-7.602-3. 
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§  12—7.602—4  DifTerinc  condilion*. 

Insert  the  clause  set  forth  in  PPR 
1-7.602-4,  and  incorporate  physically  or 
by  reference  the  provisions  of  PPR 
1-18.117  in  contracts  which  include  this 
clause  until  such  time  as  an  amend¬ 
ment  of  the  clause  has  been  efTected. 

§  12—7.602—5  Termination  for  default— 
damages  for  delay— time  extensions. 

In  accordance  with  PPR  1-8.700-2 (b) 
(4)  and  (5) ,  insert  the  clause  set  forth  in 
either  PPR  1-8.700-1  or  PPR  1-8.709-2 
as  appropriate. 

§  12—7.602—6  Disputes. 

Insert  the  clause  set  forth  in  Fl*R 
1-7.602-8. 

§  12—7.602—7  Payments  to  contractor. 

Insert  the  clause  set  forth  in  PPR 
1-7.602-7. 

§  12—7.602—8  Assignment  of  claims. 

Insert  the  clause  set  forth  in  PPR 
1-30.703  under  the  conditions  prescribed 
therein. 

§  12—7.602—9  Material  and  wrorkman- 
ship. 

Insert  the  clause  set  forth  in  FPR 
1-7.602-0. 

§  12-7.602-10  [Reserved] 

§  12—7.602—11  Inspection  and  accept¬ 
ance. 

Insert  the  clause  set  forth  in  PPR 
1-7.602-11. 

§  12—7.602—12  Superintendanee  by  con¬ 
tractor. 

Insert  the  clause  set  forth  in  PPR 
1-7.602-12. 

§  12—7.602—13  Permits  and  responsibil¬ 
ities. 

Insert  the  clause  set  forth  in  PPR 
1-7.602-13. 

§  12—7.602—14  Conditions  affecting  the 
work. 

Insert  the  clause  set  forth  in  PPR 
1-7.602-14. 

§  12—7.601—15  Other  contracts. 

Insert  the  clause  set  forth  in  PPR 
1-7.602-15. 

§  12—7.602—16  Patent  indemnity. 

Insert  the  clause  set  forth  in  PPR 
1-7.602-16. 

§  12—7.602—17  Additional  bond  security. 

Insert  the  clause  set  forth  in  PTPR 
1-7.602-17. 

§  12—7.602—18  Covenant  against  con¬ 
tingent  fees. 

Insert  the  clause  set  forth  in  PPR  1-1.- 
503  under  the  conditkxis  prescribed  in 
PPR  1-1.501. 

§  12—7.602—19  Officials  not  to  beneiit. 

Insert  the  clause  set  forth  in  PPR  1-7.- 
102-17. 

§  12—7.602—20  Buy  American  Act. 

Insert  the  clause  set  forth  in  ^R  1- 
18.605.  V 


§  12—7.602—21  Convict  labor. 

Insert  the  clause  set  forth  in  PE*R  1- 
12.204  under  the  conditions  prescribed  in 
PPR  1-12.203. 

§  12—7.602—22  Equal  opportunity. 

Insert  the  clause  set  forth  in  PPR  1- 

12.803- 2,  except  as  provided  in  PPR  1- 

12.804- 1. 

§  12-7.602-23  Labor  standards  provi¬ 
sions. 

Insert  the  clauses  set  forth  in  PPR  1- 
18.703  as  provided  i  in  PPR  1-18.701-1. 
The  clauses  are  listed  in  PPR  1-7.602-23. 

§  12-7.602-24  [Reserved] 

§  12-7.602-25  [Reserved] 

§  12—7.602—26  Utilization  of  small  busi¬ 
ness  concerns. 

Insert  the  clause  set  forth  in  FPR  1- 
1.710-3(a)  under  the  condititms  de¬ 
scribed  therein. 

§  12—7.602—27  Federal,  State,  and  local 
taxes. 

Insert  the  clause  in  PPR  1-11.401-1  or 
PPR  1-11.401-2  and.  when  appropriate, 
insert  the  supplementary  clause  in  PPR 
1-1 1.401-3 (a),  in  accordance  with  the 
conditions  prescribed  in  those  sections. 

§  12-7.602-28  (Reserved] 

§  12—7.602—29  Termination  for  conven¬ 
ience  of  tbe  Government. 

In  accordance  with  the  requirements 
of  PPR  1-8.700-2,  Insert  the  appropriate 
clause  set  forth  in  PPR  1-8.703  or  PPR 
1-8.705-2. 

§  12—7.602—30  Pricing  of  adjustments. 

Insert  the  clause  set  forth  in  PPR  1- 
7.102-20  under  the  conditions  described 
therein. 

§  12—7.602—31  Use  and  possession  prior 
to  completion. 

Insert  the  clause  set  forth  in  PPR  1- 

7.602- 31. 

§  12—7.602—32  Suspension  of  work. 

Insert  the  clause  set  forth  in  FPR  1- 

7.602- 32. 

§  12—7.602—33  Utilization  of  minority 
business  enterprises.  ~ 

Insert  the  clause  set  forth  in  FPR  1- 
1.1310-2(a)  under  the  conditions  de¬ 
scribed  therein. 

§  12—7.602—34  Disabled  veterans  and 
veterans  of  tbe  Vietnam  era. 

Insert  the  clause  set  forth  in  FPR 
Temporary  Regulation  39  of  July  1976 
in  all  contracts  which  exceed  $10,000. 

§  12—7.602—35  Payment  of  interest  on 
contractors*  claims. 

Insert  the  clause  set  forth  in  FPR  1- 
1.322(b)  imder  the  cemditions  described 
therein. 

§  12—7.602—36  %op  drawings. 

Insert  the  clause  set  f(Mlh  in  n*R  1- 

7.602- 36. 


§  12—7.602—37  Employment  of  the 
handicapped. 

Insert  the  clause  set  forth  in  FPR 
Temporary  Regulation  38  of  May  1976. 

§  12—7.602—38  Clean  air  and  water. 

Insert  the  clause  set  forth  in  FPR  1- 
1.2302-2  under  the  c<mditions  described 
therein. 

§  12—7.603  Clauses  to  be  used  when  ap¬ 
plicable. 

§  12-7.603-1  [Reserved] 

§  12-7.603-2  [Reserved) 

§  12—7.603—3  [Reserved] 

§  12-7.603-4  [Reserved] 

§  12-7.603-5  [Reserved] 

§  12-7.603-6  [Reserved] 

§  12—7.603—7  Examination  of  records 
by  Comptroller  General. 

The  clause  set  forth  in  FPR  1-7.103-3 
shall  be  included  in  all  negotiated  con¬ 
tracts  in  excess  of  $10,000,  under  the 
conditions  described  therein. 

§  12-7.603-8  [Reserved] 

§  12-7.603-9  [Reserved] 

§  12-7.603-10  [Reserved] 

§  12—7.603—11  Price  reduction  for  de¬ 
fective  cost  or  pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-1  under  the  conditions 
described  therein. 

§  12—7.603—12  Workmen*s  compensa¬ 
tion  insurance  (Defense  Base  Act). 

In  accordance  with  the  requirements 
of  FPR  1-10.402  insert  the  clause  set 
forth  therein. 

§  12-7.603-13  [Reserved] 

§  12—7.603—14  Advance  payments. 

When  advance  payments  are  to  be 
made  in  accordance  with  FPR  Subpart 
1-30.4,  insert  the  appropriate  provisions 
as  prescribed  in  FPR  1-30.414-2. 

§  12—7.603—15  Performance  of  work  by 
contractor. 

The  clause  set  forth  in  FPR  1-18.104 
is  prescribed  for  use  under  the  conditions 
described  therein. 

§  12-7.603-16  [Reserved] 

§  12-7.603-17  [Reserved] 

§  12—7.603—18  [Reserved] 

§  12-7.603-19  Use  of  U.S.  Flag  Com¬ 
mercial  Vessels. 

Insert  the  clause  prescribed  by  FPR 
1-19.108-2  under  the  conditions  set  forth 
therein. 

^12-7.603-20  Audit  and  records. 

Insert  the  clause  set  forth  in  FPR 
1-3.814-2  under  the  conditions  described 
therein. 

§  12-7.603-21  Subcontractor  cost  and 
pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-3  under  the  conditions 
described  ther^.  i 
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R  12-7.60S-22  Contracts  with  the  Small 
Business  Administration  (Special  8 

(a)  Contract). 

(ft)  Insert  the  clause  set  forth  in  FPR 
l-1.713-4<g>  <1>  In  contracts  with  the 
Small  Business  Administration  awarded 
pursuant  to  section  8(a)  of  the  Small 
Business  Act  <15  U.S.C.  637(a)  >. 

(b)  Insert  the  clause  set  forth  in  FPR 
l-1.713-4(h)  in  subcontracts  which  will 
be  executed  by  the  Small  Business  Ad¬ 
ministration  with  its  subcontractors. 

S  12—7.603—23  Small  busineu  tubcon* 
trading  program. 

Insert  the  clause  set  forth  in  FPR 
1-1 .710-3  (b>  under  the  conditicms  de¬ 
scribed  therein. 

§  12-7.603-24  Minority  basincM  en¬ 
terprises  subcontracting  program. 

Insert  the  clause  set  forth  in  FPR 
l-1.1310-2(b)  under  the  conditions  de¬ 
scribed  therein. 

§  12—7.603—25  Late  bids  and  modifica¬ 
tions  or  withdrawals. 

Insert  the  provisions  cited  in  FPR  1-7.- 
603-25  in  solicitations  tmder  the  condi¬ 
tions  prescribed  therein. 

§  12-7.603-26  Preference  for  U.S.  flag 
air  carriers. 

Insert  the  clause  set  forth  in  FPR  1-1.- 
323-2  under  the  conditions  described 
therein. 

§  12—7.603—27  Cost  accounting  stand¬ 
ards. 

Insert  the  notices  for  solicitations  set 
forth  in  FPR  l-3.1203(a)  (3>.  (h)(2), 
and  (i)  (2)  and  the  clauses  set  forth  in 
FPR  1-3.1204-1  and  FPR  1-3.1204-2 
under  the  conditions  ccxitained  in  FPR 
Subpart  1-3.12. 

§  12—7.603—28  Subcontracts. 

Insert  the  clause  set  forth  in  FPR  1-7.- 
103-28  under  the  conditions  contained  in 
the  section. 

§  12—7.604  Additional  clauses. 

§  12—7.604—1  Liquidated  damages. 

Insert  the  clause  set  forth  in  FPR  1—^ 
18.110  under  the  conditions  prescribed 
therein. 

§  12-7.650  Required  DOTPR  clauses. 

S  12-7.650-1  Gratuities. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12—7.65(^2  Protection  of  existing 
▼egeUtion,  struetures,  utilities,  and 
improvements. 

Use  with  Standard  Form  19  or  23A. 

PxoTxcnow  OF  KxiSTmc  Tkgetation,  Stxuc- 
TUBXa,  UTTLITIXS,  AKD  IlCraOVKMXNTa  • 

(a)  The  CoDtractor  will  preserve  and  pro¬ 
tect  all  existing  vegetation  (aucb  as  treee, 
shrubs,  and  grass)  cm  or  adjarant  to  the  site 
of  work  which  Is  not  to  be  removed  ■jxi 
which  does  not  unreasonably  Interfere  with 
the  construction  work.  Care  wlU  be  taken  In 
removing  trees  autboriaed  for  removal  to 
avoid  damage  to  vegetation  to  remain  to 
place.  Any  limbs  or  branches  (rf  trees  broken 
during  such  operations  or  by  the  eareleas 
aratlon  of  equlpioent  or  by  wo^men,  Abaii 


be  trimmed  with  a  clean  eut  aad  painted 
with  an  approved  tree  pruning  eompound,  as 
directed  by  the  Contraettog  Oaoer. 

(b)  All  existing  utUltles,  eommnnlcaUons 
facilities,  and  other  Improvements,  including 
but  not  limited  to  conduit,  pipe,  wiring,  or 
cable  (hereinafter  referred  to  as  “Improve¬ 
ments”).  whether  above  or  below  ground, 
shall  be  protected  by  the  Contractor  from 
damage  or  destruction.  The  Contractor  shall 
ascertain  from'  the  drawtogs  and  specifica¬ 
tions  the  location  of  any  concealed  Improve¬ 
ments.  at  or  near  the  site  of  the  work.  Any 
destruction  of  or  damage  to  existmg  Improve¬ 
ments.  above  or  below  ground,  shall  be 
promptly  repaired,  restored,  or  replaced  at 
the  direction  of  the  Contracting  Offleer.  The 
directions  of  the  Contracting  Otlcer  may  re¬ 
quire  complete  replacement  of  conduits, 
pipes,  wiring,  cables,  or  similar  improvements 
where  mlglnal  installation  was  made  under  a 
requirement  for  continuous,  unspllced 
lengths.  The  Contracting  Officer  has  the  right 
to  have  the  necessary  cturectlve  werk  per¬ 
formed  by  the  Contractor  at  his  expense,  or 
by  others  and  charge  the  cost  thereof  to  the 
(Contractor  If  concealed  Improvements  are 
encountered  and  they  are  not  shown  on  the 
drawings  or  specifications,  the  provisions  of 
the  “Differing  Site  Conditions"  clause  of  this 
contract  shall  apply 

(End  of  clause) 

S  12-7.650-3  Operations  ami  storage 
areas  (use  with  SF— 23A). 

Opkxatiows  and  SroaAax  Axxas 

(a)  All  operations  of  the  Contractor  (In¬ 
cluding  storage  of  materials)  upon  Govern¬ 
ment  premises  shall  be  confined  to  areas  au¬ 
thorized  or  approved  by  the  Contracting  Of¬ 
ficer.  The  Contractor  shall  hold  and  save  the 
Government,  Its  officers  and  agents,  free  and 
harmless  from  liability  of  any  nature  oc¬ 
casioned  by  his  operations. 

(b)  Temporary  buildings  (storage  sheds, 
shops,  offices,  etc.)  may  be  erected  by  the 
(Contractor  only  with  the  approval  of  the 
Contracting  Officer,  and  shall  be  built  with 
labor  and  materials  furnished  by  the  (Con¬ 
tractor  without  expense  to  the  Government. 
Such  temporary  buildings  and  utilities  shall 
remain  the  property  of  the  Contractor  and 
shall  be  removed  by  him  at  his  expense  upon 
the  completion  of  the  work.  With  the  written 
consent  of  the  Contracting  Officer,  such 
buildings  and  utilities  may  be  abandoned 
and  need  not  be  removed. 

(c)  The  Contractor  shall,  under  regula¬ 
tions  prescribed  by  the  Contracting  Officer, 
use  only  established  roadways  or  construct 
and  use  such  temporary  roadways  as  may  be 
authorized  by  the  Contracting  Officer.  WhM« 
materials  are  transported  in  the  prosecution 
of  the  work,  vehicles  shall  not  be  loaded  be¬ 
yond  the  loading  capacity  recommended  by 
the  manufacturer  of  the  vehicle  or  prescribed 
by  any  Federal.  State  or  local  law  regxila- 
tlon.  When  It  Is  necessary  to  cross  curbing 
or  sidewalks,  protection  against  damage  shall 
be  provided  by  the  Contractor  and  any  dam¬ 
aged  roads,  curbings,  or  sidewalks  shall  be 
repaired  by,  or  at  the  expense  of  the  Con¬ 
tractor. 

(End  of  clause) 

§  12—7.650—4  Modification  proposals— 
price  breakdown  (use  whn  SF— 23A). 
Modification  Pkoposals — Pxicx  Bkxakdown 

The  (^ntractor.  In  connection  with  any 
propoeal  he  makes  for  contract  modification, 
shall  furnish  a  price  breakdown.  Itemized  as 
required  by  the  Cirntractlng  Officer.  Unless 
otherwise  directed,  the  breakdown  shall  be 
in  sufficient  detail  to  permit  an  analysis  of 
all  material,  labor,  equipment,  subcoctoract, 
and  overhead  costs,  as  well  as  jmiAt,  and 
shall  cover  all  work  involved  in  the  modifica¬ 


tion,  whether  such  work  was  deleted,  added 
or  changed.  Any  amount  claimed  for  eub- 
contracU  shall  be  supported  by  a  similar 
price  breakdown.  In  addition,  if  the  proposal 
Includes  a  time  extension,  a  Justlfleatlmi 
therefor  shall  also  be  furnished.  The  proposal 
together  with  the  price  breakdown  and  time 
extension  Justification,  shall  be  furnished  by 
the  data  specified  by  the  Contracting  Officer. 

(End  of  clause) 

§  12— 7.650-5  Work  srhcdule  (use  wilh 
SF-19). 

WOKK  SCHXDULX 

The  (^ntractor  shall,  within  10  days  from 
date  of  award  of  contract  (unless  a  different 
time  Is  specified  In  the  contract) ,  furnish  to 
the  Contracting  Officer,  In  triplicate,  a  sched¬ 
ule  showing  the  proposed  dates  on  which  the 
major  phases  of  the  work  will  be  started  and 
completed.  Acceptance  of  the  schedule  by 
the  Contracting  Officer  shall  not  excuse  the 
(Contractor  for  any  delay  In  completing  the 
work. 

(End  at  clause) 

§  12—7.650-6  Cleaning  up  (use  with 
SF-23A). 

Clkaning  Ur 

The  contractor  shall  at  all  times  keep  the 
construction  area.  Including  storage  areas 
used  by  him,  free  from  accumulations  of 
waste  material  or  rubbish  and  prior  to  com¬ 
pletion  of  the  work  remove  from  the  premises 
any  rubbish  and  all  tools,  scaffolding,  equip¬ 
ment,  and  material  not  the  property  of  the 
Government.  Upon  completion  of  the  con¬ 
struction  the  (Contractor  shall  leave  the  work 
and  premises  In  a  clean,  neat  and  workman¬ 
like  condition  satisfactory  to  the  Contract¬ 
ing  Officer. 

(End  of  clause) 

§  12—7.650—7  Additional  definitions 
(use  with  SF— 23A). 

Additional  Definitions 

(a)  Wherever  In  the  specifications  or  upon 
the  drawings  the  words  “directed”,  “re¬ 
quired”,  “ordered”,  “designated”,  “pre¬ 
scribed”,  or  words  of  like  Import  are  used,  It 
shall  be  understood  that  the  "direction”,  ‘Te- 
qulrement”,  “order”,  “designation”,  or  “pre¬ 
scription”,  of  the  Contracting  Officer  is  In¬ 
tended  and  similarly  the  words  “approved”, 
“acceptable”,  “satisfactory"  or  words  of  like 
Import  shall  mean  “approved  by”  or  “accept- 
table  to”,  or  “satisfactory  to"  the  Contracting 
Officer,  unless  otherwise  expressly  stated. 

(b)  Where  “as  shown”,  “as  indicated”,  “as 
detailed”,  or  words  of  similar  Import  are 
used,  It  shall  be  understood  that  the  refer¬ 
ence  Is  made  to  the  drawings  accompanying 
this  contract  unless  stated  otherwise.  The 
word  “provided”  as  used  herein  shall  be  un¬ 
derstood  to  mean  “provided  complete  in 
place”,  that  Is  “furnished  and  Installed”. 

(End  of  clause) 

I  12-7.650-8  Safety  requiremenU  (use 
with  SF— 23A). 

SAFKTT  RXQTTIREltXNTS 

(a)  The  Contractor  shcdl  provide  safety 
controls  for  protection  to  the  life  and  health 
of  employees  and  other  persons;  for  preven¬ 
tion  of  damage  to  property,  materials,  sup¬ 
plies,  and  equipment;  and  for  avoidance  of 
wwk  Interruptions  In  the  performance  of  this 
contract;  and  th«  Contractor  shall  comply 
with  any  accident  prevention  ch*  safety  re¬ 
quirements  included  or  referenced  In  this 
contract. 

(b)  The  Ck>ntract<xr  will  maintain  an  accu¬ 
rate  record  of.  and  will  report  to  the  Con¬ 
tracting  Offleer  In  the  manner  and  on  the 
forms  prescribed  by  the  Contracting  Officer, 
exposure  data  and  all  accidents  resulting  in 
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death,  traumattc  Injury,  occupational  dis¬ 
ease.  and  damage  to  property,  materials,  sup¬ 
plies  and  equipment  Incident  to  work  per¬ 
formed  under  this  contract. 

(c)  The  Contracting  Officer  will  notify  the 
Contractor  of  any  noncompllance  with  the 
foregoing  provisions  and  the  action  to  be 
taken  The  Contractor  shall,  after  receipt  of 
such  notice.  Immediately  take  corrective  ac¬ 
tion  Such  notice,  when  delivered  to  the 
Contractor  or  his  representative  at  the  site 
of  the  work,  shall  be  deemed  sufficient  for 
the  purpose.  If  the  Contractor  falls  or  re¬ 
fuses  to  comply  promptly,  the  Contracting 
Officer  may  Issue  an  order  stopping  all  or 
part  of  the  work  until  satisfactory  corrective 
action  has  been  taken.  No  part  of  the  time 
lost  due  to  any  such  stop  orders  shall  be 
made  the  subject  of  claim  for  extension  of 
time  or  for  excess  costs  or  damages  by  the 
Contractor 

Id)  Compliance  with  the  provisions  of  this 
clause  by  subcontractors  will  be  the  responsi¬ 
bility  of  the  Contractor 

(End  of  clause) 

§  12—7.650—9  Contracting  officer's  rep¬ 
resentative  (use  with  SF— 23A). 

CONTaACTINO  OmCCBS  Represxktative 

The  Contracting  Officer  may  designate 
Government  personnel  to  act  as  his  author¬ 
ized  representatives  for  one  or  more  contract 
administration  functions  not  Involving  a 
change  In  the  scope,  price,  terms,  or  condi¬ 
tions  of  the  contract.  Such  designation  will 
be  in  writing,  set  forth  elsewhere  In  the  con¬ 
tract  or  by  separate  letter  signed  by  the  Con¬ 
tracting  Officer,  and  will  contain  specific 
Instructions  as  to  the  extent  to  which  the 
representative  may  take  action  for  the  Con¬ 
tracting  Officer  Such  designation  will  not 
contain  authority  to  sign  contractual  docu¬ 
ments,  nor  will  It  authorize  the  designee  to 
order  contract  changes,  modify  contract 
terms,  or  create  any  liability  on  the  part  of 
the  Government  different  from  that  set 
forth  In  the  contract. 

(End  of  clause) 

§  12—7.650—10  (loniraot  lime— nolico  to 
proceed  (use  with  SF— 23A). 

Contract  Tnn — Nones  to  Proceed 

(a)  Provided  the  contract  Is  not  termi¬ 
nated  pursuant  to  paragraph  4,  Stemdard 
Porm  22.  "Instructions  to  Bidders”,  If  In 
the  opinion  of  the  Contracting  Officer,  the 
Contractor's  delay  in  executing  formal  con¬ 
tract  documents  or  fiumlshing  performance 
or  payment  bonds  causes  a  delay  In  the 
Issuance  of  the  notice  to  proceed,  the  time 
to  ccunplete  the  wcM'k  as  specified  In  the 
contract,  may  be  reduced  to  reflect  such 
delay. 

(b)  The  Contractor  shall  perform  no  work 
under  this  contract  until  the  required  con¬ 
tract  documents  and  l>onds  have  been  fur¬ 
nished.  Thereafter,  work  at  other  than  the 
contract  site  may  be  undertaken.  The  Con¬ 
tractor  shall  perform  no  work  at  the  con¬ 
tract  site  except  pursuan*-  to  a  notice  to 
proceed  given  by  the  Contracting  Officer. 

(c)  Notice  to  proceed  may  be  Issued  by 
the  Government  at  its  convenience.  Any 
right  of  the  Contractor  to  price  adjustment 
because  of  imreasonable  delay  on  the  part 
of  the  Government  In  Issuing  notice  to  pro¬ 
ceed  shall  be  determined  In  accordance  with 
the  clause  titled  “Suspension  of  Work”. 

(End  of  clause) 

§  12—7.650—11  Rights  in  shop  drawings 
use  with  SF— 23A). 

Rights  in  Shop  Drawings 

(a)  Shop  drawings  for  construction  means 
drawings,  submitted  to  the  Government  by 


RULES  AND  REGULATIONS 

the  Construction  Contractor,  subcontractor 
or  any  lower  tier  subcontractor  pursuant  to 
a  construction  contract,  showing  In  detail 
111  the  proposed  fabrication  and  assembly 
of  structural  elements  and  (111  the  Installa¬ 
tion  lie.,  form,  fit,  and  attachment  details) 
of  materials  or  equipment  The  Government 
may  duplicate,  use,  and  dlscuose  In  any 
manner  and  for  any  purpose  shop  drawings 
delivered  under  this  contract  . 

ibi  This  clause.  Including  this  paragraph 
ibi,  shall  be  Included  In  all  subcon tracU 
hereunder  at  any  tier 

I  End  of  clause) 

§  12—7.650—12  Molire  of  delays  (use 
with  SF-23A). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9. 

§  12—7.650—13.  Priorities,  allocations, 
and  allotments  (use  with  SF— 234). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3. 

§  12—7.650—14  Dissemination  of  con¬ 
tract  information  (use  with  SF— 23.4). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-10. 

§  12-7.650—15  Guarantee  (use  with  SF— 
23  A). 

Guarantee 

(a)  Unless  otherwise  provided  In  the  con¬ 
tract,  the  Contractor  guarantees  all  work 
performed  and  materials  and  equipment  de¬ 
livered  to  be  In  accordance  with  contract 
requirements  and  free  from  defective  or  in¬ 
ferior  materials,  equipment  and  workman¬ 
ship  for  one  year  from  the  date  of  final  ac¬ 
ceptance  of  the  contract  work  by  the  Gov¬ 
ernment.  The  guarantee  provided  for  in  this 
clause  shall  not  extend  to  or  apply  to  Gov¬ 
ernment-furnished  material  or  equipment 
except  as  to  such  work  as  may  be  performed 
thereon  by  the  Contractor. 

lb)  Upon  receipt  of  notice  from  the  Con¬ 
tracting  Officer  that  work,  material,  or  equip¬ 
ment  furnished  under  this  contract  has 
failed  to  meet  the  contract  guarantee,  the 
contractor  shall  promptly  return  to  the  site 
of  the  work  and  at  his  expense  1 1 )  place  in 
satisfactory  condition  In  every  particular  all 
such  guaranteed  work,  correcting  all  defects 
therein,  (2)  restore  to  a  satisfactory  condi¬ 
tion  the  building  or  site  or  any  equipment 
or  contents  thereof  which.  In  the  opinion 
of  the  Contracting  Officer,  are  affected 
damaged  as  a  result  of  the  use  of  material, 
equipment  or  workmanship  which  are  In¬ 
ferior.  defective  or  not  In  accordance  with 
the  terms  of  the  contract,  and  (3)  restore  to 
a  satisfactory  condition  any  work,  materials 
and  equipment  disturbed  in  fulfilling  the 
guarantee. 

(c)  In  any  case  where  in  fulfilling  the  re¬ 
quirements  of  the  contract  or  of  any  guar¬ 
antee,  embraced  In  or  required  thereby,  the 
Contractor  disturbs  any  work  guaranteed 
under  another  contract,  he  shall  restore  such 
disturbed  work  to  a  condition  satisfactory  to 
the  Contracting  Officer  and  guarantee  such 
restored  work  to  the  same  extent  as  It  was 
guaranteed  under  such  other  contract. 

(d)  Should  the  Contractor  fail  to  proceed 
promptly  to  comply  with  the  terms  of  a 
guarantee  under  this  contract,  the  Contract¬ 
ing  Officer  may  cause  corrective  action  to  be 
taken  by  others  and  the  Contractor  shall 
promptly  reimburse  the  Government  Its  cost 
Incurred  thereby,  or  In  lieu  of  taking  cor¬ 
rective  action,  the  Contracting  Officer  may 
cause  the  Contractor  to  pay  to  the  Govern¬ 
ment  an  amount  of  money  commensurate 
with  what  the  corrective  action  would  cost. 

(End  of  clause) 
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8  12-7.650-16  General  conduct  of  work 
(uHe  with  .SF— 19). 

General  Conduct  or  Work 

lai  The  Contractor  shall  comply  with  any 
accident  prevention  or  safety  requirements 
Included  or  referenced  In  this  contract,  and 
shall  take  any  additional  protective  measures 
deemed  necessary  by  the  Contracting  Officer. 

ibi  All  operations  of  the  (Contractor  (In¬ 
cluding  storage  of  materials)  shall  be  con¬ 
fined  to  areas  authorized  by  the  Contract¬ 
ing  Officer  If  the  use  of  temporary  buUdlngs 
Is  authorized  by  the  Contracting  Officer,  such 
buildings  shall  be  removed  by  the  Contrac¬ 
tor  at  his  expense  upon  completion  of  the 
work. 

ic)  The  Contractor  shall  keep  the  con¬ 
struction  area  free  from  waste  material  or 
rubbish.  Upon  completion  of  the  work,  he 
shall  remove  his  equipment,  tools,  and  ma¬ 
terial,  and  leave  the  premises  In  a  clean, 
neat,  and  orderly  condition. 

Id)  The  Contractor  shall,  under  regula¬ 
tions  prescribed  by  the  Contracting  Officer, 
use  only  established  roadways  or  construct 
and  use  such  temporary  roadways  as  may  be 
authorized  by  the  Contracting  Officer. 

(End  of  clause) 

§  12—7.650—17  Contractor  inspection 
system  (use  with  SF— 23A). 

Contractor  Inspection  System 

The  Contractor  shall  (1)  maintain  an  ade¬ 
quate  Inspection  system  and  perform  such 
Inspections  as  will  assure  that  the  work  per¬ 
formed  under  the  contract  conforms  to  con¬ 
tract  requirements,  and  (11)  maintain  and 
make  available  to  the  Government  adequate 
records  of  such  Inspection. 

(End  of  clause) 

§  12—7.650—18  Information  regarding 
Buy  American  Act  (use  with  SF— 
23A). 

Information  Regarding  But  American  Act 

(a)  The  Buy  American  Act  (41  UB.C.  10a- 
lOd)  generally  requires  that  only  domestic 
construction  material  be  used  in  the  per¬ 
formance  of  this  contract.  (See  the  clause  en¬ 
titled  “Buy  American”  in  Standard  Form 
23A,  General  Provisions,  Construction  Con¬ 
tract.)  This  requirement  does  not  apply  to 
the  following  construction  material  or  com¬ 
ponents  ; 

Acetylene  black 
Asbestos,  amoslte 
Bismuth 

Cadmium,  ores  and  flue  dust 
Chrome  ore  or  chromite 
Cork,  wood  or  bark  and  waste 
Graphite,  natural 
Mica 

Rubber,  crude  and  latex 
Wax,  camauba 

Woods  of  the  following  species;  angellque, 

balsa,  ekkl,  greenheart,  lignum  vitae,  ma¬ 
hogany  and  teak 

(b) (1)  Furthermore,  bids  or  proposals 
offering  use  of  additional  nondiunestic  con¬ 
struction  material  may  be  acceptable  for 
award  If  the  Government  determines  that 
use  of  comparable  domestic  construction 
material  is  impracticable  or  would  unrea¬ 
sonably  Increase  the  cost  or  that  domestic 
construction  material  (In  sufficient  and  rea¬ 
sonably  available  commercial  quantities  and 
of  a  satisfactory  quality)  Is  unavailable.  Re¬ 
liable  evidence  shall  be  furnished  justifying 
such  use  of  additional  nondomestic  construc¬ 
tion  material. 

(2)  Where  It  is  alleged  that  use  of  domestic 
construction  material  would  unreasonably 
Increase  the  cost : 

(1)  Data  shall  be  Included,  based  on  a  rea¬ 
sonable  canvass  of  suppliers,  demonstrating 
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tULES  AND  iEGULATIONS 


tbAt  tlM  cost  of  sseft  such  domsstic  con¬ 
struction  material  would  exceed  by  more 
than  6  percent  the  cost  of  comparable  non- 
domestic  oonstrtKtlon  material  (All  costs 
'ft  dellTery  to  the  construction  site  shall  be 
Included,  as  well  as  any  applicable  duty  I 

(HI  For  evaluation  purposes,  ff  percent 
of  the  cost  of  all  additional,  nondomsstlc 
construction  material,  which  qualifies  under 
paragraph  ill  above,  will  be  added  to  the 
bid  or  proposal 

(3)  When  offering  additional  nondomesttc 
construction  materia]  bids  or  proposals  may 
also  offer  at  stated  prices,  any  available 
comparable  (domestic  construction  material, 
so  as  to  avoid  the  possibility  that  failure  of 
e  nondomestic  construction  material  to  be 
acceptable  under  i  1 »  above  will  cause  re¬ 
fection  of  the  entire  bid 

(End  of  clause) 

ft  12—7.65)  f  Jaune*  to  lie  used  wlien  ap¬ 
plicable. 

0  12— 7.651— I  Motire  and  assistance  re¬ 
garding  patent  and  copyright  in¬ 
fringement. 

In  accordance  with  DOTTR  12-9  153. 
insert  the  clause  set  forth  in  FPB  1-7  - 
103-4 

I  12—7.651—2  Authoriration  and  mn- 
sent. 

Insert  the  clause  set  forth  in  DOTPR 
12-7  150-11  In  accordance  with  the  in¬ 
structions  for  its  use  in  DOTPR  13-9  - 
151-1 

ft  12— 7.651— .3  Military  itecurily  require- 

menis. 

Insert  the  Military  Security  Require¬ 
ments  clause  set  forth  in  DOTPR  12-7  ■ 
151-9  in  accordance  with  the  instruc¬ 
tions  for  its  use  In  DOTPR  12-1  352 

I  12—7.651—4  Performance  of  work  h* 
contractor. 

Insert  the  clause  .set  forth  in  PPR  1- 
18  104  in  accordance  with  the  instruc¬ 
tions  for  its  use 

ft  12— 7.651— .5  f^vernmcni-fumiahed 

propertv. 

When  property  will  be  furnished  by 
the  Government,  insert  the  following 
clause  in  the  contract 

OovBBNMCNT-PtritNISHEr  PROPFXTV 

(a)  Title  use.  and  quantities  Any  prop- 
arty  to  be  furnished  by  the  Government  las 
listed  elsewhere  in  this  contract  under  the 
beading  "Government- Pumisbed  Property 
List"  hereafter  referred  to  as  ■GPP1."»  is  for 
use  only  In  connection  with  the  perform¬ 
ance  of  the  wOTk  hereunder  Title  to  all  auch 
pre^rty  shall  remain  vested  in  the  Govern¬ 
ment  The  property  shall  be  furnished  In  the 
quantities  shown,  with  the  exception  of 
Items  marked  ‘as  required*'  which  will  ba 
furnished  In  whatever  quantities  are  re¬ 
quired  to  complete  the  wm-k  All  additional 
qiumtltiee  of  the  items  on  this  list  and  any 
other  property  required  to  complete  the 
work  wiu  be  furnished  by  the  Contractor 

(b)  Point  of  deliverg  The  Government 
•hail  deliver  this  property  to  the  Contractor 
at  the  polntiat  specified  in  the  GPPL  The 
Contractor  shall  at  no  expense  to  the  Govern¬ 
ment  Inspect,  unload,  load  and  make  further 
delivery  of  the  property  at  the  )ob  site  The 
Contractor  shall  be  responsible  for  payment 
of  any  demurrage  and  storage  charges  ac¬ 
cruing  more  than  5  days  after  bis  receipt  of 
notice  to  proceed 


tel  Time  of  deHvery  Any  property  to  be 
fumlahed  by  the  Government  shall  be  de¬ 
livered  to  the  Contractor  In  sufficient  time  to 
enable  him  to  perform  the  work  without  de¬ 
lay  The  Contractor  will  be  given  advance 
notice  of  expected  delivery  datea  If  they  are 
not  already  shown  on  the  GPPL  If  the  prop¬ 
erty  is  not  delivered  to  the  Contractor  by  the 
5th  day  subsequent  to  the  expected  delivery 
date,  he  shall  notify  the  Contracting  Offloer 
within  3  days  thereafter  The  Contractor 
shall  acknowledge  receipt  thereof  in  writing 
to  the  Contracting  Officer  and  If  there  are 
shortages  or  defective  property  In  any  ship¬ 
ment.  the  contractor  shall  notify  the  Con¬ 
tracting  Officer  within  34  hours  after  delivery 
of  shipment  or  In  the  case  of  concealed  de¬ 
fects  and  .shortages,  within  3  days  after  they 
are  discovered  In  either  event,  the  Contract¬ 
ing  Officer  will  take  appropriate  action  t<> 
rectify  the  matter  In  the  absence  of  Infor¬ 
mation  from  the  Contractor  to  the  contrary 
within  the  periods  specified  above,  the  Gov¬ 
ernment  will  consider  that  all  property  has 
been  delivered  to  the  Contracuir  on  time  and 
In  good  (xinditlon  and  he  will  be  held  re¬ 
sponsible  thereafter  for  any  shortages  and 
defective  property  that  mav  later  be  dtscov- 
wed.  or  for  any  damages  Incurred  through 
inadequate  protection  Nu  claim  for  adjust¬ 
ments  In  the  tune  and  price  for  performance 
of  the  contract  ("Suspension  of  Work"  and 
the  "Termination  Por  Default-Damages  Por 
Delay-TTme  Extensions  '  clause'  shall  be  al¬ 
lowed  for  failure  of  the  Government  to  fur¬ 
nish  property  unless  the  Contractor  reports 
the  delinquent  deliveries  within  the  periods 
specified  above  Notifications  to  the  Contract¬ 
ing  Officer  are  In  addition  to  the  require¬ 
ments  under  the  above-cited  clauses  for  mak- 
mg  timely  notifications  to  the  CtHitractlng 
Officer  If  time  and  price  adjusunents  are 
desired 

di  Surplus  In  accordance  with  Instruc¬ 
tions  furnished  by  the  Contracting  Officer, 
upon  completion  of  the  work  any  unused 
property  shall  be  prepared  for  ahlpment  and 
he  delivered  by  the  Contractor  to  the  near¬ 
est  appropriste  common  carrier  or  Govern¬ 
ment  storage  point  in  the  locality  of  the 
work 

(End  of  clause) 

ft  12—7.651—6  Physical  data. 

All  the  Information  concerning  local 
conditions  pertainmg  to  the  perform¬ 
ance  of  the  contract  work,  which  has 
been  made  available  to  the  rmitractor 
ahould  be  referenced  mto  the  contract  by 
completing  the  clause  set  forth  below 
Wherever  fest  bonngs.  analyses,  or  hy¬ 
drographic  data  are  to  be  made  available 
to  the  contractor,  the  wording  of  this 
special  clause  should  be  such  a.«  oniv  to 
mform  file  contrai'tor  as  fo  the  source  of 
the  data  and  where  it  nia.v  be  examined 

Physical  Data 

Informstion  and  dais  furnished  nr  referred 
to  below  are  furnished  for  the  Oontraeuw* 
information  However  it  is  expreeslv  under¬ 
stood  that  the  Government  will  not  he  re¬ 
sponsible  for  any  interpretation  or  conclu¬ 
sion  drawn  therefrom  hy  the  Contractor 

:ai  'The  physical  conditions  Indicated  on 
the  drawings  and  in  the  specifications  are 
the  result  of  sir«  investigations  by  'insert 
investlgsthYnal  metbods  used  auch  as  sur¬ 
veys.  auger  borings,  core  borings,  test  pita 
probings  test  tunnels,  etc  i 

(t>»  WeatHet  contfftloiu  (Insert  summary 
of  weather  records  and  warnings  i 

ic)  Transportation  facilities  'Insert  the 
summary  of  wansportatlon  fartlltlee  acces¬ 
sible  to  project,  svallablltty.  and  limitations  ) 


<()l  .  .  (Insert  other  per¬ 

tinent  Information  i 

(End  of  clause) 

ft  12-7.651-7  Variationr  in  astimatr^ 
quanlilire  rvrnlracls. 

Hwrt  the  following  clause  In  con¬ 
tract  contaming  estimated  quantity 
items  m  accordance  with  DOTPR  12- 
18  201-50 

Vaxiatiow  in  Bsttmatcd  (Jttamtitixs 

OOHTXACTS 

Where  the  quantity  of  a  pay  item  in  this 
contrset  is  an  estimated  quantity  and  where 
the  actual  quantity  of  such  pay  Item  varie* 
more  than  fifteen  percent  US'?  1  above  or 
below  the  estimated  quantity  stated  in  this 
contract,  an  equitable  adjustment  In  the 
contract  price  ahall  be  made  upon  demand 
of  either  party  The  equitable  adjustment 
shall  be  based  upon  any  increase  or  decrease 
in  costs  due  solely  to  the  variation  above  one 
hundred  fifteen  percent  lilSt  )  or  below 
eighty-five  percent  (86*%  i  of  the  estimated 
quantity  If  the  quantity  variation  Is  such 
as  to  cause  an  Increase  In  the  time  neces¬ 
sary  for  completion  the  Contracting  Officer 
shall  upon  receipt  of  a  written  request  for 
an  extension  of  time  within  ten  (10)  days 
from  the  beginning  of  such  delay  or  within 
such  further  period  of  time  which  may  be 
granted  by  the  Contracting  Officer  prior  tc 
the  data  of  final  payment  of  the  contract 
ascertain  the  facts  and  make  such  adjust¬ 
ment  for  extending  the  completion  date  ar 
in  his  Judgment  the  findings  Justify 
(End  of  clause) 

ft  12—7.651—5  Availabililv  anil  uim-  »f 
utility  nrrvicm. 

Insert  the  foUowmg  clause  in  con¬ 
tracts  for  performance  at  Government 
installations  when  it  is  determined  that 
one  or  more  utility  svstems  and  supplies 
are  adequate  for  the  needs  and  use  of 
both  the  Government  and  the  contractor 
and  it  is  advantageous  to  the  Qovem- 
ment  to  furnish  such  utility  services 

Availabiutt  Atm  Usx  or  DTn.rrv  Savirxs 

4  a)  The  Government  will  make  available 
In  the  Contractor  from  existing  outlets  end 
supplies,  all  reasonably  required  amounts  of 
utilities  SB  specified  In  the  Schedule  or  specl- 
flestions  Except  as  otherwise  provided  in 
the  schedule  or  specifications,  each  utility 
shall  be  charged  to  or  paid  for  by  the  Con¬ 
tractor  at  prevailing  rates  charged  to  the 
Government  or  where  the  utility  Is  produced 
by  the  Government  at  reasonable  rates  as 
determined  hv  the  Contracting  Officer 

ibi  nrlitties  rtirnlshed  the  Contractor 
without  charge  shall  be  carefully  conserved 
The  Ci>otractor  at  hi*  own  expense  and  In 
s  workmanlike  manner  satt«factnry  to  the 
CiMitracrlng  Officer  shall  install  and  main- 
tain  all  necessary  temporary  connections  and 
dlstrthuttnn  lines  and  If  ne<*esBarv  to  deter¬ 
mine  charges,  all  meters  reoutred  to  measure 
the  amount  of  each  utiiir.v  used,  snd  he 
shall  remove  the  same  prior  to  final  accept- 
amw  of  the  construction 

'End  of  claiiee) 

ft  12—7.651—9  Misplaced  maierial. 

Insert  the  following  clause  in  all  c(hi- 
tracts  involving  work  near  or  on  naviga¬ 
ble  waterways 

Misi>t.Arx»  Matsstai 

Should  the  Contractor  during  the  progress 
of  the  work,  lose  dump,  throw  overboard, 
sink,  or  misplace  any  material  plant,  ma¬ 
chinery  or  appliance,  which  In  the  opinion 
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of  the  Contracting  Officer  may  be  dangerous 
to  or  obstruct  navigation,  the  Contractor 
shall  recover  and  remove  the  same  with  the 
utmost  dispatch.  The  Contractor  shall  give 
Immediate  notice,  with  description  and  loca¬ 
tion  of  such  obstructions,  to  the  Contracting 
Officer  or  inspector,  and  when  required  shall 
mark  or  buoy  such  obstructions  until  the 
same  are  removed.  Should  he  refuse,  neglect, 
or  delay  compliance  with  the  above  require¬ 
ments,  such  obstructions  may  be  removed  by 
the  Contracting  Officer,  and  the  cost  of  such 
removal  may  be  deducted  from  any  money 
due  or  to  become  due  the  Contractor,  or  may 
be  recovered  under  his  bond.  The  liability  of 
the  Contractor  for  the  removal  of  a  vessel 
wrecked  or  sunk  without  fault  or  negligence 
shall  be  limited  to  that  provided  In  Sections 
16,  19,  and  30  of  the  River  and  Harbor  Act 
of  March  3,  1800.  (33  UB.C.  410  et  seq.) 

(End  of  clause) 

§  12-7.651-10  Signal  lights. 

Insert  the  following  clause  In  all  con¬ 
tracts  requiring  the  use  of  marine  equip¬ 
ment. 

Signal  Ljorts 

The  Contractor  shall  display  signal  lights 
and  conduct  his  operations  In  accordance 
with  the  General  Regulations  of  the  Depart¬ 
ment  of  the  Army  and  of  the  Coast  Guard 
government  lights  and  day  signals  to  be  dis¬ 
played  by  towing  vessels  with  tows  on  which 
no  signals  can  be  displayed,  vessels  working 
on  wrecks,  dredges,  and  vessels  engaged  In 
laying  cables  or  pipe  or  In  submarine  or  bank 
protection  operations,  lights  to  be  displayed 
on  dredge  pipe  lines,  and  day  signals  to  be 
displayed  by  vessels  of  more  than  65  feet  In 
length  moored  or  anchored  In  a  fairway  or 
channel,  and  the  passing  by  other  vessels 
of  floating  plant  working  in  navigable  chan¬ 
nels,  as  approved  by  the  Secretary  of  the 
Army  (33  C.F.R.  301.1-301.16)  and  the  Com¬ 
mandant,  U.8.  Cout  Guard  (33  C.F.R.  80.18- 
•0.31a  and  33  CJ'lt.  06.61-06.70). 

(End  of  clause) 

§  12—7.651—11  Time  extensions  £<»>  de¬ 
lays  to  elements  of  the  work. 

The  following  clause  shall  be  inserted 
in  contracts  in  which  there  are  separate 
completion  dates  for  various  items  of 
work  and  liquidated  damages  are  pro¬ 
vided  for: 

Tncx  Extinsions 

Notwithstanding  any  other  provisions  of 
this  contract,  any  time  extensions  for 
changes  In  the  work  depend  upon  the  extent. 
If  any,  by  which  the  changes  cause  delay  In 
the  completion  of  the  varloiis  elements  ot 
construction.  The  contract  modlflcatlon 
making  such  time  extension  will  provide  for 
an  extension  of  contract  completion  date 
only  for  those  specific  elements  so  delayed 
and  will  not  alter  the  contract  completion 
dates  for  other  portions  of  the  work.  This 
contract  modlflcatlon  may  further  provide 
for  an  equitable  readjustment  of  llqxiidated 
damages  pursuant  to  the  new  completion 
schedule. 

(End  of  clause) 

§  12—7.651—12  Progress  charts  and  re¬ 
quirements  for  overtime  work. 

Insert  the  following  clause  in  con¬ 
tracts  having  a  performance  time  of  four 
weeks  or  more. 

PaOGHESS  CHAXTS  and  RXQinaXHXNTS  rox 

OvnriMX  WoBK 

(a)  The  Contractor  ShaU,  within  10  days 
from  date  of  award  of  contract  (unless  a 
different  time  is  specified  In  the  contract). 


submit  to  the  Contracting  Officer  for  ap¬ 
proval  a  practicable  schedule,  showing  the 
order  In  which  the  Contractor  proposes  to 
carry  on  the  work,  the  date  on  which  he  will 
start  the  several  salient  features  (Including 
procurement  of  materials,  plant  and  equip¬ 
ment)  and  the  contemplated  dates  for  com¬ 
pleting  the  same.  The  schedule  shall  be  In 
the  form  of  a  progress  chart  of  suitable  scale 
to  Indicate  appropriately  the  percentage  of 
work  scheduled  for  completion  at  any  time. 
The  Contractor  shall  enter  on  the  chart  the 
actual  progress  at  such  Intervals  as  directed 
by  the  Contracting  Officer,  and  shall  Imme¬ 
diately  deliver  to  the  Contracting  Officer 
three  copies  thereof.  If  the  Contractor  fails 
to  submit  a  progress  schedule  within  the 
time  herein  prescribed,  the  Contracting  Of¬ 
ficer  may  withhold  approval  of  progress  pay¬ 
ment  estimates  until  such  time  as  the  Con¬ 
tractor  submits  the  required  progress  sched¬ 
ule. 

(b)  If,  In  the  opinion  of  the  Contracting 
Officer,  the  Contractor  falls  behind  the  prog¬ 
ress  schedule,  the  Contractor  shall  take  such 
steps  as  may  be  necessary  to  Improve  his 
progress  and  the  Contracting  Officer  may  re¬ 
quire  him  to  Increase  the  number  of  shifts, 
or  overtime  operations,  days  of  work,  or  the 
amount  of  construction  plant,  or  all  of  them, 
and  to  submit  for  approval  such  supple¬ 
mentary  schedule  or  schedules  in  chart  form 
as  may  be  deemed  necessary  to  demonstrate 
the  manner  In  which  the  agreed  rate  of 
progress  will  be  regained,  all  without  addi¬ 
tional  cost  to  the  Government. 

(c)  Failure  of  the  Contract<^  to  comply 
with  the  requirements  of  the  Contracting 
Officer  under  this  provision  shall  be  grounds 
for  determination  by  the  Contracting  Offi¬ 
cer  that  the  Contractor  Is  not  prosecuting 
the  work  with  such  diligence  as  will  insure 
completion  within  the  time  q>eclfled.  Upon 
such  determination  the  Contracting  Officer 
may  terminate  the  Contractor’s  right  to  pro¬ 
ceed  with  the  work,  or  any  separable  part 
therecff.  In  accordance  with  the  clatise  of  the 
contract  entitled  “Termination  for  Default- 
Damages  for  Delay-Time  Extensions.” 

(End  of  clause) 

§  12—7.651—13  Special  precautions  for 
work  at  operating  airports. 

Insert  the  following  clause  in  contracts 
when  work  is  to  be  performed  at  an  op¬ 
erating  airport: 

Special  PaBCAunoNS  fob  Wobk  at  Opexatinc 
Aixpoxts 

(a)  When  wwk  Is  to  be  performed  at  an 
operating  airport  the  Contractor  must  ar¬ 
range  his  work  schedule  so  as  not  to  Interfere 
with  flight  operations.  Such  operations  wlU 
take  precedence  over  construction  conven¬ 
ience.  Any  operations  of  the  Contractor  which 
would  otherwise  Interfere  with  or  endanger 
the  operations  of  aircraft  shall  be  performed 
only  at  times  and  in  the  manner  directed  by 
the  Contracting  Officer.  The  Government  will 
make  every  effort  to  reduce  the  disruption  of 
the  Contractor's  operation. 

(b)  Unless  otherwise  specified  by  local 
regulations,  all  areas  in  which  construction 
operations  are  underway  shall  be  marked  by 
yellow  flags  during  daylight  hours  and  by  red 
lights  at  other  times.  The  red  lights  along  the 
ed^  of  the  construction  areas  within  the 
existing  aprons  shall  be  the  electric  type  of 
not  less  than  100  watts  Intensity  placed  and 
supported  as  required.  All  other  construction 
markings  on  roads  and  adjacent  parking  lots 
may  be  either  electric  or  battery  type  lights. 
These  lights  and  flags  shall  be  placed  so  as  to 
outline  the  construction  areas  and  the  dis¬ 
tance  between  any  two  flags  or  lights  shall 
not  be  greater  than  36  feet.  The  Contractor 
shall  provide  adequate  watch  to  maintain 
the  lights  In  working  condition  at  all  times 


other  than  daylight  hours.  The  hour  of  be¬ 
ginning  and  the  hour  of  ending  of  daylight 
wUl  be  determined  by  the  Contracting  Officer 

(c)  All  equipment  and  materials  In  the 
construction  areas  or  when  moved  outside 
the  construction  area  shall  be  marked  with 
airport  safety  flags  during  the  day,  imd  when 
directed  by  the  Contracting  Officer,  with  red 
obstruction  lights  at  night.  All  equipment 
operating  on  the  apron,  taxiway,  runway  and 
Intermediate  areas  after  darkness  hours  shall 
have  clearance  lights  In  conformance  with 
instructions  from  the  Contracting  Officer.  No 
construction  equipment  shall  operate  within 
60  feet  of  aircraft  undergoing  fuel  operations. 
Open  flames  are  not  allowed  on  the  ramp 
except  at  times  authorized  by  the  Contract¬ 
ing  Officer. 

(d)  Trucks  and  other  motorized  equip¬ 
ment  entering  the  airport  or  construction 
area  shall  do  so  only  over  routes  determined 
by  the  Contracting  Officer.  Use  of  runaways, 
aprons,  taxiways  or  parking  areas  as  truck 
or  equipment  routes  will  not  be  permlttted 
unless  specifically  authorized  for  such  use. 
Flagmen  shall  be  furnished  by  the  Contrac¬ 
tor  at  points  on  apron  and  taxiway  for  safe 
guidance  of  his  equipment  over  these  areas 
to  assure  right  of  way  to  aircraft.  Areas  and 
routes  used  during  the  contract  must  bo 
returned  to  their  original  condition  by  the 
Contractor.  The  maximum  speed  allowed  on 
the  Alrpcrt  shall  be  as  established  by  the 
airport  management.  Vehicles  shall  be  oper¬ 
ated  so  as  to  be  under  safe  control  at  all 
times,  weather  and  traffic  conditions  consid¬ 
ered.  Vehicles  must  be  equipped  with  head 
and  tall  lights  during  the  hours  of  darkness. 

(End  of  clause) 

§  12-7.651-14  Quantity  surveys. 

(a)  Except  as  provided  in  para^aph 
(b)  of  this  section,  insert  the  following 
clause  in  craitracts  containing  unit  price 
items  where  the  specifications  provide 
for  payment  based  on  stureys. 

Quantitt  Suxvets 

(a)  The  Government  shall  make  original 
and  final  surveys  and  make  computations  to 
determine  the  quantities  of  work  performed 
or  finally  In  place. 

(b)  The  Contractor  shall  make  such 
surveys  and  computations  as  are  necessary 
to  determine  the  quantities  of  work  per¬ 
formed  or  placed  during  each  period  for 
which  a  progress  payment  Is  to  be  made.  All 
original  field  notes,  computations  and  other 
records  for  the  purpose  of  layout  and  prog¬ 
ress  surveys  shaU  be  recorded  In  duplicating 
field  books,  the  original  pages  of  which  shall 
be  furnished  promptly  In  ring  binders  to  the 
representatives  of  the  Contracting  Officer  at 
the  site  of  the  work  and  shall  be  used  by  the 
Contracting  Officer  to  the  extent  necessary 
In  determining  the  proper  amount  of  prog¬ 
ress  payments  due  the  Contractor.  Unless 
waived  by  the  Contracting  Officer  In  each 
specific  case,  quantity  surveys  made  by  the 
Contractor  ^all  be  made  under  the  direc¬ 
tion  of  a  representative  of  the  Contracting 
Officer. 

(End  of  clause) 

(b)  When  Government  personnel  may 
not  be  available,  it  may  be  advisable  to 
require  the  contractor  to  make  original 
and  final  quantity  surveys  as  well  as 
progress  surveys.  In  this  case,  the  follow¬ 
ing  clause  may  be  used  in  place  of 
the  clause  in  paragraph  (a)  of  this  sec¬ 
tion,  with  the  approval  of  the  head  of  the 
procuring  activity  or  his  designee. 

Quantitt  Svxvets 

(a)  The  Contractor  Shall  make  such  sur¬ 
veys  and  conqiutatlons  as  are  necessary  to 
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determlM  the  quentltlee  of  work  performed 
or  pieced  during  each  period  for  which  e 
progress  payment  Is  to  be  made.  The  Con¬ 
tractor  shall  also  make  original  and  final 
surveys.  The  OoTernment  will  make  such 
computations  as  are  necessary  to  determine 
the  quantltlee  of  work  performed  or  finally 
In  place.  Unless  waived  by  the  Contracting 
oncer  In  each  specific  case,  quantity  surveys 
made  by  the  Contractor  shall  be  made  under 
the  direction  of  a  representative  of  the  Con¬ 
tracting  oncer. 

(b)  All  (H'lglnal  field  notes,  computations 
and  other  records  of  the  Contractor  for  the 
purposes  of  layout,  original,  progress  and 
final  surveys  shall  be  recorded  In  duplicating 
field  books,  the  original  pages  of  which  shall 
be  furnished  promptly  In  ring  binders  to 
the  representative  of  the  Contracting  oncer 
at  the  site  of  the  work  and  shall  be  used 
by  the  Contracting  oncer  to  the  extent 
necessary  In  determining  the  proper  amounts 
of  progTe.ss  and  final  payments. 

(End  of  clause) 

§  12—7.651—15  I.ayoul  of  work. 

The  following  clause  is  authorized  for 
use  in  construction  contracts  where  ap¬ 
propriate. 

Layout  or  Work 

The  Contractor  shall  lay  out  his  work  from 
Government  established  base  lines  and  bench 
marks  Indicated  on  the  drawings  and  shaU 
be  responsible  for  all  measurements  in  con¬ 
nection  therewith.  The  Contractor  shall  fur¬ 
nish,  at  his  own  ex{>ense,  all  stakes,  tem¬ 
plates,  platforms,  equipment,  tools,  and 
materials  and  labor  as  may  be  required  in 
laying  out  any  part  of  the  work  from  the 
base  lines  and  bench  marks  established  by 
the  Government.  The  Contractor  will  be  held 
responsible  for  the  execution  of  work  to  such 
lines  and  grades  as  may  be  established  or 
Indicated  by  the  Contracting  Officer.  It  shall 
be  the  responsibility  of  the  Contractor  to 
maintain  and  preserve  all  stakes  and  oth«r 
marks  established  by  the  Contracting  Officer 
until  authorized  to  remove  them  If  such 
marks  arc  destroyed,  by  the  Contractor  or 
through  his  negligence,  prior  to  their  au¬ 
thorized  removal,  they  may  be  replaced  by 
the  Contracting  Officer  at  bis  discretion.  The 
expense  of  replacement  will  be  deducted  from 
any  amounts  due  or  to  become  due  the 
Contractor. 

(End  of  clause) 

§  12—7.651—16  Value  engineering  incen¬ 
tive. 

When  required  by  the  instructions  for 
its  use  in  DOTPR  12-1.5202-2,  insert  the 
value  engineering  Incentive  clause  set 
forth  below; 

Value  Engineering  Incentive 

(a)  Application.  This  clause  applies  to  a 
Contractor  developed  and  documented  Value 
Engineering  Change  Proposal  (VECP)  which: 

(I)  Requires  a  change  to  this  contract  to 
Implement  the  VECP;  and 

(II)  Reduces  the  contract  price  without 
Impairing  essential  functicm  or  characteris¬ 
tics.  provided  that  it  is  not  based  solely  on 
a  change  In  deliverable  end  item  quantities 

(b)  Documentation.  As  a  minimum,  the 
following  information  shall  be  submitted  by 
the  Contractor  with  each  VECP: 

(I)  A  description  of  the  difference  between 
the  existing  contract  requirement  and  the 
proposed  change,  and  the  comparative  ad¬ 
vantages  and  disadvantages  of  each;  Justi¬ 
fication  where  function  or  characteristics  of 
a  work  item  Is  being  altered;  and  the  effect 
of  the  change  on  the  performance  of  the  end 
item; 

(II)  An  anal3rsls  and  Itemization  of  the 
requirements  of  the  contract  which  must  be 


changed  If  the  VECP  U  accepted  and  a  rec¬ 
ommendation  as  to  bow  to  make  each  such 
change  (e.g.,  a  suggested  specification  revi¬ 
sion)  ; 

(111)  A  separate  detailed  cost  estimate  for 
both  the  existing  contract  requirement  and 
the  proposed  change  to  provide  an  estimate 
of  the  reduction  In  costs,  if  any,  that  will 
result  from  acceptance  of  the  VECP,  taking 
Into  account  the  costs  of  development  and 
Implementation  by  the  Contractor  (Includ¬ 
ing  any  amount  attributable  to  subcontracts 
In  accordance  with  paragraph  (f)  below); 

(Iv)  A  prediction  of  any  effects  the  pro¬ 
posed  change  would  have  on  related  costs  to 
the  agency  such  as  Government  furnished 
property  costs,  and  costs  of  maintenance  and 
operation; 

(V)  A  statement  of  the  time  by  which  a 
change  order  adopting  the  VECP  must  be 
Issued  so  as  to  obtain  the  maximum  cost 
reduction  during  the  remainder  of  this  con¬ 
tract.  noting  any  effect  on  the  contract  com¬ 
pletion  time  or  delivery  schedule;  and 

(vl)  Identification  of  any  previous  sub¬ 
mission  of  the  VECP,  Including  the  dates 
submitted,  the  agencies  Involved,  the  num¬ 
bers  of  the  Government  contracts  Involved, 
and  the  previous  actions  by  the  Government. 
If  known. 

(c)  Submission.  To  expedite  a  determina¬ 
tion,  VECPs  shall  be  submitted  to  the  Resi¬ 
dent  Engineer  at  the  worksite  with  a  copy 
to  the  Contracting  Officer.  Proposals  shall  be 
processed  expeditiously;  however,  the  Gov¬ 
ernment  shall  not  be  liable  for  any  delay  In 
acting  upon  any  proposal  submitted  pur¬ 
suant  to  this  clause.  The  Contractor  has  the 
right  to  withdraw.  In  whole  or  In  part,  any 
VECP  at  any  time  prior  to  acceptance  by  the 
Government. 

(d)  Acceptance.  The  Contracting  Officer 
may  accept.  In  whole  or  In  part,  by  contract 
modification  any  VECP  submitted  pursuant 
to  this  clause.  The  Contracting  Officer  may 
accept  the  VECP  even  though  an  agreement 
on  price  reduction  has  not  been  reached,  by 
Issuing  the  Contractor  a  notice  to  proceed 
with  the  change.  Until  a  notice  to  proceed  is 
Issued  or  a  contract  modification  applies  a 
VECP  to  this  contract,  the  Contractor  shall 
remain  obligated  to  perform  in  accordance 
with  this  contract.  Contract  modifications 
made  pursuant  to  this  clause  will  so  state. 
The  decision  of  the  Contracting  Officer  as  to 
the  acceptance  of  any  VECP  under  this  con¬ 
tract  shall  be  final  and  shall  not  be  subject 
to  the  “Disputes"  clause  of  this  contract. 

(e)  Sharing.  If  a  VECP  submitted  by  the 
Contractor  pursuant  to  this  clause  Is  ac¬ 
cepted,  the  contract  price  shall  be  adjusted 
without  regard  to  prtffit  In  accordance  with 
the  following  provisions: 

(I)  Definition: 

(A)  Instant  contract  savings  to  the  Con¬ 
tractor  (ICS)  are  the  estimated  reduction 
In  the  Contractor’s  cost  of  performance  re¬ 
sulting  from  the  acceptance  of  the  VECP. 
The  proposed  cost  reduction  includes  esti¬ 
mated  allowable  Contractor  development  and 
Implementation  costs  (CC).  The  Con¬ 
tractor's  development  and  Implementation 
costs  Include  any  subcontractor  development 
and  Implementation  costs  (see  (f)  below). 
For  purposes  of  this  clause.  Contractor  de¬ 
velopment  costs  are  those  costs  Incurred  after 
the  Contractor  has  Identified  a  specific  VE 
project  and  prior  to  acceptance  and  Imple¬ 
mentation  by  the  Government. 

(B)  Government  Costs  (GC)  are  those 
DOD  costs  which  directly  result  from  de¬ 
velopment  and  Implementation  of  the  VECP, 
such  as  test  and  evaluation  of  the  VECP. 

(II)  Calculations  and  Actions.  Multiply 
ICS  by  46%  and  GC  by  65%.  Add  these  two 
results,  e.g.,  (.45  ICS  plus  .55  GC)  and  sub¬ 
tract  from  the  contract  price. 

(f)  Subcontracts.  The  Contractor  shall  In¬ 
clude  appropriate  VE  arrangements  In  any 


subcontract  of  $50,000  or  greater,  and  may 
Include  such  arrangements  In  contracts  of 
lesser  value.  Ty>  compute  any  adjustment  in 
the  contract  price  under  paragraph  (e) 
above,  the  Contractor’s  cost  of  development 
and  Implementation  of  a  VECP  which  Is  ac¬ 
cepted  under  this  contract  shall  Include  any 
development  and  Implementation  costs  of 
a  subcontractor,  and  any  VE  Incentive  pay¬ 
ments  to  a  subcontractor,  which  clearly  per¬ 
tain  to  such  VECP.  However,  no  such  pay¬ 
ment  or  accrual  to  a  subcontractor  will  be 
permitted,  either  as  part  of  the  Contractor’s 
development  or  Implementation  costs  or 
otherwise,  to  reduce  the  Government’s  share. 

(g)  Data.  The  Contractor  may  restrict 
the  Government’s  right  to  use  any  sheet  of 
a  VECP  or  of  the  supporting  data,  submitted 
pursuant  to  this  clause.  In  accordance  with 
the  terms  of  the  following  legend  If  It  Is 
marked  on  such  sheet: 

“This  data  furnished  pursuant  to  the 
Value  Engineering  Incentive  clause  of  con¬ 
tract  _ shall  not  be  disclosed 

outside  the  Government,  or  dpullcated,  used, 
or  dlAclosed.  In  whole  or  In  part,  for  any  pur¬ 
pose  other  than  to  evaluate  a  VECP  sub¬ 
mitted  under  said  clause.  ’This  restriction 
does  not  limit  the  Government’s  right  to  use 
Information  contained  In  this  data  If  it  Is 
or  has  been  obtained,  or  la  otherwise  avail¬ 
able,  from  the  Contractor  or  from  another 
source,  without  limitations.  If  such  a  VECP 
Is  accepted  by  the  Government  under  said 
contract  after  the  use  of  this  data  In  such 
an  evaluation,  the  Government  shall  have 
the  light  to  duplicate,  use,  and  disclose  any 
data  reasonably  necessary  to  the  full  utiliza¬ 
tion  of  such  VECP  as  accepted.  In  any  man¬ 
ner  and  for  any  purpose  whatsoever,  and 
have  others  so  do." 

In  the  event  of  acceptance  of  a  VECP.  the 
Contractor  hereby  grants  to  the  Government 
all  rights  to  use,  duplicate  or  disclose.  In 
whole  or  In  psu-t.  In  any  manner  and  for  any 
purpose  whatsoever,  and  to  have  or  permit 
others  to  do  so.  any  data  reasonably  neces¬ 
sary  to  fully  utilize  such  VECP. 

(End  of  clause) 

Subpart  12-7.50— Clauses  for  Procurement 
of  Mortuary  Services 

§  12-7.5000  Srope.- 

This  subpart  sets  forth  uniform  con* 
tract  clauses  for  use  in  mortuary  services 
contracts. 

§  12—7.5001  Required  clauses. 

The  following  clauses  shall  be  included 
in  procurement  of  mortuary  services 
contracts,  except  where  clearly  inap¬ 
propriate. 

§  12—7.5001—1  Definitions. 

Insert  the  clause  set  forth  in  PPR  1- 

7.102- 1. 

§  12—7.5001—2  Payments. 

Insert  the  clause  set  forth  in  FPR  1- 

7.102- 7. 

§  12—7.5001—3  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FTR  1- 
30.703. 

§  12—7.5001—4  Federal,  Slate  and  ItNral 
taxes. 

Insert  the  clause  set  forth  in  PPR  1- 
11.401-1. 

§  12—7.5001—5  Termination  for  conven¬ 
ience  of  the  Government. 

Insert  the  clause  set  forth  in  PPR  1- 
8.705.1. 
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§  12-7^001-6  Default. 

Inaert  the  clauae  set  forth  In  FTR  1- 
8.707. 

§  12—7.5001—7  Diapules. 

Insert  the  clause  set  forth  in  FPR  1- 

7.102- 12. 

§  12—7.5001—8  Convict  labor. 

Insert  the  clause  set  forth  In  FPR  1- 
12.203. 

§  12—7.5001—9  Contract  Work  Hours 
Standards  Art— overUme  compcnaa* 
tion. 

In.sert  the  clause  set  forth  In  FPR  1- 
12.203. 

S  12-7.5001—10  Officials  not  to  benefit. 
Insert  the  clause  set  fortii  In  FPR  1- 

7.102- 17. 

§  12—7.5001—11  Covenant  against  con¬ 
tingent  fees. 

Insert  the  clause  set  forth  in  FPR  1- 
1.503. 

§  12—7.5001—12  Gratuities. 

Insert  the  clause  set  forth  In  DOTPR 
12-7.160-1. 

§  12—7.5001—13  Equal  opportunity. 

Insert  the  clause  set  forth  in  FPR  1- 
12.803-2  under  the  conditions  and  in  the 
manner  prescribed  therein. 

§  12—7.5001—14  Exanitnalion  of  records 
by  Comptroller  General. 

Insert  the  clause  set  forth  in  FPR  1- 

7.103- 3  in  negotiated  contracts. 

§  12—7.5001—15  Itequirenienl!*. 

Rl:QUIREMElCrS 

(a)  This  Is  a  requirements  contract  for  the 
suiH>iiM  or  services  specified  In  the  Schedule, 
and  for  the  period  set  forth  In  this  contract. 
Delivery  of  supplies  or  performance  of  serv¬ 
ices  abaU  be  made  only  aa  authorized  by 
orders  Issued  In  accordance  with  tbe  clause 
entitled  "Delivery  Orders  and  Invoices”.  The 
quaxstitlee  of  supplies  or  services  spedfled 
herein  are  estimates  only  and  are  not  pur¬ 
chased  hereby.  Except  as  may  be  otherwise 
provided  herein.  In  the  event  the  Oovem- 
ment’a  reqtilrements  for  supplies  or  services 
Mt  forth  In  the  Schedule  do  not  result  In 
ordNB  in  the  amounts  or  qtiantltles  described 
aa  “eatiniated”  or  “maximum”  in  the  Sched¬ 
ule,  such  event  shall  not  constitute  tbe  bssls 
for  an  equitable  price  adjustment  under  this 
eontract. 

(b)  Tbe  Oovernmeut  shall  order  from  tbe 
Contractor  all  the  suppUes,  services,  and 
transportation  set  forth  In  the  SchediUe 
which  are  required  to  be  purchased  by  tbe 
Oovernment  activity  named  herein,  and  the 
Contractor  shall  fvimlsh  to  the  Government 
such  supplies,  services,  and  transportation  as 
may  be  ordered  by  the  Contracting  Officer. 
The  Government,  however,  reserves  the  right 
not  to  order  supplies  and  servloes  under  this 
contract  In  Instances  where  the  body  Is  re¬ 
moved  from  the  area  for  medical,  adentlfic,  or 
other  cogent  reason.  In  tbe  event  of  an  epi¬ 
demic  or  other  emergency,  the  Contractor 
Shall  not  he  required  to  provide  services  in 
excess  of  the  capacity  of  his  facilities. 

(End  of  clause) 

§  12—7.5001—16  Contract  period. 
CoimtAcr  Pxsioo 

Any  eontract  awarded  as  a  result  of  bids 
submitted  under  this  Invitation  fer  Bids 


rtian  eartend  from  . . .  through 


(End  of  clause) 

§  12—7.5001—17  Ares  of  performance. 

Axes  or  PearoKMANOB 

(a)  Tba  area  of  performance  Is  specified 
elsewhere  In  this  contract.  This  contract  In¬ 
cludes  taking  possession  of  the  remains  at 
tba  place  where  they  are  located,  transport¬ 
ing  them  to  the  Contractor’s  plsoe  of  prep¬ 
aration  and  transporting  them  thereafter  to 
a  place  designated  by  tbe  Contracting  Officer. 
The  Contractor  shall  not  be  entitled  to  reim¬ 
bursement  tor  transportation  when  both  tbe 
place  where  the  remains  were  located  and 
the  delivery  point  are  within  the  area  of 
performance. 

(b)  It  remains  are  located  outside  the  area 
of  performance,  the  Oovernment  may  call 
on  the  Contractor  or  obtain  the  services  else¬ 
where.  If  the  Oovernment  calls  on  tbe  Con¬ 
tractor,  tbe  Contractor  shall  be  paid  the 
amount  per  mile  Indicated  In  tbe  Schedule 
for  the  number  of  miles  required  to  trans¬ 
port  the  remains  by  a  reasonable  route 
from  tbe  point  where  located  to  the  boundary 
of  tbe  area  of  performance.  If  the  Govern¬ 
ment  elects  to  bsve  tbe  remains  brought  Into 
tbe  area  of  performance  by  some  other 
means.  It  may  require  the  Contractor  to 
perform  after  the  remains  are  within  the 
area  of  perforcoance. 

(c)  The  Government  may  require  the  Con¬ 
tractor  to  deliver  remaliu:  to  any  point  with¬ 
in  one  hundred  (100)  miles  of  the  area  of 
performance.  In  this  case  tbe  Contractor 
shall  be  paid  tbe  amount  per  mile  indicated 
In  tbe  Schedule  for  the  number  of  miles  re¬ 
quired  to  transport  the  remains  by  a  reason¬ 
able  route  from  tbe  boundary  of  the  area  of 
performance  to  the  delivery  point. 

(End  of  clause) 

§  12— 7. .5001— 18  Specifications. 

SPECinCATIONS 

Armed  Services  Specifications,  Care  of  De¬ 
ceased  Personnel,  hereinafter  referred  to  as 
"Specification”  are  attached  hereto  and  made 
a  part  of  this  contract. 

(End  of  clause) 

§  12—7.5001—19  Using  activities. 

Using  Acnvmxs 

Contracting  Officers  of  the  following  ac- 
tlvltles  may  order  services  and  supplies  un¬ 
der  this  contract: 


(End  of  clause) 

§  12—7.5001—20  Delivery  orders  and  in¬ 
voice*. 

Deuvebt  Osders  and  Invoices 

Delivery  orders  for  supplies  or  services  shall 
be  Issued  by  tbe  C<mtractlng  Officer  and  shall 
set  forth  (1)  the  supplies  or  services  being 
ordered,  (11)  t(he  quantities  to  be  furnished, 
(111)  delivery  or  perfOTmance  dates,  (tv) 
place  of  delivery  or  performance,  (v)  pack¬ 
ing  and  shipping  Instructions,  and  (vl)  tbe 
address  to  which  Invoices  for  services  ren¬ 
dered  under  this  contract  shall  be  sent. 
Amendments  to  delivery  orders  may  be  made 
by  tbe  Contracting  Officer  Issuing  the  order. 
Each  delivery  order  or  change  order  afasU  cMe 
the  funds  from  which  payment  for  the  sup¬ 
plies  or  services  ordered  shall  be  made. 
(End  of  clause) 

§  12—7.5001—21  Delivery  and  perform- 
anre. 

DSUVBST  AMD  POVOSltAMCS 

(a)  Except  M  otherwise  herein  provMed. 
the  Contractor  shall  famish  ttie  natestel 


ordered  and  perform  the  services  specified 
In  each  ease  as  promptly  as  possible  but  In 
no  event  later  than  thirty  six  (36)  hours 
after  the  Contractor  has  received  notifica¬ 
tion  to  remove  tbe  remains,  exclusive  of  the 
time  necessary  for  the  Government  to  Inspect 
and  check  results  of  preparation.  The  Gov¬ 
ernment  may.  at  no  additional  charge,  re¬ 
quire  tbe  Ccmtractor  to  bold  tbe  remains  for 
an  additional  period  not  to  exceed  seventy- 
two  (72)  hours  from  the  time  the  remains 
are  casketed  and  final  inspection  completed. 

(b)  In  no  esse  wlU  shipment  be  made  un¬ 
til  the  Contractor  certifies  that  the  remains 
will  be  In  an  acceptable  state  of  preeervatton 
upon  final  delivery.  The  Contractor  shall  not 
be  responsible  tor  notifying  the  consignee  of 
time  of  arrival  of  shipped  remains. 

(End  of  clause) 

§  12—7.5001—22  SulM'ontrarliiig. 

SUBCONTXACTINC 

No  contract  Shall  be  made  by  tbe  Con¬ 
tractor  with  any  other  party  for  furnishing 
any  of  the  work  or  services  herein  contracted 
for  without  the  written  ^proval  of  tbe  Con¬ 
tracting  Officer.  This  provision  does  not  ap¬ 
ply  to  contracts  of  employment  between  tbe 
Contractor  and  his  personnel. 

(End  of  clsuse) 

§  12— 7. .5001— 23  Additional  default  pro¬ 
vision. 

Aooitionae  Default  Provision 

(a)  This  clause  supplements  the  "Default” 
clause  of  this  contract. 

(b)  This  contract  may  be  terminated  for 
default  by  vrrltten  notice  without  the  ten 
(10)  day  notice  specified  under  paragraph 
(a)  (11)  of  tbe  "Default”  clause  if  during  tbe 
performance  of  this  contract: 

(1)  Tbe  Omitractor,  through  circumstances 
reasonably  within  bis  control  or  that  of  per¬ 
sons  In  his  employ,  performs  any  act  or  acts 
under  or  In  connection  with  this  contract, 
or  falls  In  the  performance  of  any  service 
under  this  contract,  and  such  acts  or  failures 
may  reasonably  be  considered  to  reflect  dis¬ 
credit  upon  the  Coast  Guard  In  fulfilling  Its 
responsibility  for  proper  care  of  remains; 

(2)  The  Contractor,  either  by  his  own  act 
or  through  persons  In  bis  employ,  solicits 
relatives  or  friends  of  tbe  deceased  to  pur¬ 
chase  supplies  or  services  not  provided  for 
under  this  contract  (the  Contractor  may  fur¬ 
nish  BuppUee  or  arrange  for  services  not  pro¬ 
vided  for  under  this  contract,  only  where 
such  other  sui^lles  or  services  are  volun¬ 
tarily  requested,  selected  and  paid  for  by  tbe 
representatives  of  tbe  deceased) ; 

(3)  The  services,  or  any  part  thereof,  to 
be  performed  under  this  contract  are.  with¬ 
out  the  written  authorization  of  the  Con¬ 
tracting  Officer,  performed  by  an  Individual, 
partnership,  corporation,  or  other  person  or 
business  association  whatsoever,  other  than 
the  Contractor  to  whom  this  contract  Is 
swarded,  his  employees  and  members  of  the 
firm; 

(4)  The  Contractor  refuses  to  perform  the 
services  required  for  any  particular  remains; 
or 

(6)  The  Contractor  advertises  In  any  way 
that  he  has  a  contract  for  mortuary  serv¬ 
ices  with  the  Government. 

(e)  All  other  provisions  of  the  "Default” 
clause  shall  apply  to  a  termination  made 
pursuant  to  this  "Additional  Default  Provi¬ 
sion"  clause. 

(End  of  clause) 

§  12—7.5001—24  Inspertiofi. 

IMSFECTIOM 

All  services,  material,  and  workmanship 
ahaU  ha  subjMt  to  inspection  and  test  by 
represenitatlvea  of  the  Government.  For  this 
purpoae.  13m  Oemtraotor  shall  allow  Inspec¬ 
tors  and  other  representatives  of  tbe  Con- 
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tr»oUng  OAoer  fre«  accecis  to  Uie  plant  and 
operattona  at  all  reaaonable  timea  and  abaU 
furnish  such  (acUltlss,  supplies  and  servloest 
as  may  be  required. 

(End  of  clause) 

§  12—7.5001—25  Croup  intcrniciil. 

Group  Interment 

Payments  to  the  Contractor  for  supplies 
and  services  provided  for  remains  to  be  In¬ 
terred  as  a  group  shall  bs  made  on  the 
basis  of  the  number  of  caskets  furnished 
rather  than  on  the  basis  of  the  number  of 
persons  In  the  group. 

(End  of  clause) 

§  12—7.5001—26  Professional  re4|uire- 
nients. 

Feofessional  Requirements 

The  Contractor  shall  meet  all  State  and 
local  licensing  requirements  and  shall  fur¬ 
nish  the  highest  quality  of  professional  serv¬ 
ices.  Preparation  and  transportation  of  re¬ 
mains  shall  be  performed  In  accordance  with 
all  i^plicable  Federal.  State,  and  local  health 
laws,  statutes,  and  regulations.  The  Contrac¬ 
tor  shall  obtain  and  furnish  all  necessary 
health  department  and  shipping  permits  at 
no  additional  cost  to  the  Government  and 
shaH  Inaura  that  all  necessary  health  de¬ 
partment  permits  are  In  order  for  disposition 
of  the  renaains. 

(End  of  clau.se) 

§  12— 7..>(M)1— 27  Fac’ilily  rcquirfiiii'uis. 

Facilitt  Requirements 

The  Contractor’s  building  shall  have  com¬ 
plete  facilities  for  maintaining  the  highest 
standards  of  solemnity,  reverence,  and  as¬ 
sistance  to  the  family,  and  for  prescribed 
ceremonial  services.  The  pr^aratlon  room 
shall  be  clean,  sanitary,  and  adequately 
equipped.  The  Contractor  shall  have,  or  be 
able  to  obtain,  catafalques,  church  trucks 
and  equipment  for  Protestant,  Catholic,  and 
Jewish  servlcss.  The  funeral  home,  furnish¬ 
ings,  grounds  and  surroundings  area  shall  bs 
oarsfully  maintained  so  as  to  present  a 
clean  well-kept  appearance. 

(End  of  clause) 

§  12—7.5001—28  Preparation  hUtorv. 

Preparation  Histort 

For  each  body  prepared,  or  In  the  case  ot 
group  Interment  for  each  casket  handled, 
the  OcmtractM  shall  state  briefly  the  results 
ef  tbs  embalming  process  on  a  certtflcate 
furnished  by  the  Contracting  Officer 

(End  of  clause) 

§  12-7.5001-29  C3ianges. 

The  Contracting  Officer  may  at  any  time, 
by  a  written  order,  and  without  notice  to 
the  sureties.  If  any,  make  changea  In  or 
addltlona  to  specifications.  Issue  addltkmal 
Instructions,  require  modified  or  additional 
work  or  services  within  the  scope  of  the  con¬ 
trail  and  change  the  place  of  delivery, 
method  of  shipment,  or  the  amount  of  Oov- 
M'nment-fumished  property.  If  any  such 
change  causes  an  Increase  or  decrease  In  the 
cost,  or  In  the  time  required  for,  the  per¬ 
formance  of  this  contract,  an  equitable  ad¬ 
justment  shall  be  made  In  the  contract  price, 
or  time  of  performance,  or  both,  and  the 
contract  shall  be  modified  in  writing  ac¬ 
cordingly.  Any  claim  by  the  Contractor  for 
adjustment  under  this  clause  must  be  as- 
-lerted  within  thirty  (30)  days  fropa  tbs  date 
(rf  receipt  by  the  Contractor  of  the  notifica¬ 
tion  of  change;  provided,  however,  that  the 
Contracting  Officer,  if  he  decides  that  the 
facts  Justify  such  action,  may  receive  and 
act  upon  any  such  claim  asserted  at  any 


time  prlsr  to  final  payment  under  thim  oon- 
traot.  Failure  to  agree  to  any  adjuatmant 
shall  bs  a  dispute  ocmoernlng  a  question  of 
fact  sdthln  the  meaning  of  th#  ‘TMaputea’* 
clause  of  this  oontraot.  However,  nothing  la 
this  clause  shaU  escuse  the  Ckmtractor  from 
proceeding  with  the  contract  as  changed. 

(End  of  clause) 

§  12—7.5001—30  Inconsistent  provii>i<His. 
Inconsistent  Pbovisions 

In  the  event  of  any  Inconsistency  in  ttie 
provisions  of  any  of  the  parts  of  this  con¬ 
tract.  the  following  order  shall  control:  the 
Schedule;  the  contract  clauses;  and  the  Spec¬ 
ifications  as  in  effect  on  the  date  of  this 
contract. 

(End  of  clause) 

§  12— 7..'>0()l— .31  C  AlortlinatiiMi. 

Coordination 

Necessary  coordination  shall  bs  effected 
with  the  Contractor’s  funeral  director  on  all 
funeral  arrangements,  which  shall  Include 
the  time  remains  will  bs  ready  for  tnspsc- 
tlQn,  viewing  and  shipment,  time  and  place 
of  religious  services,  time  and  place  of  inter¬ 
ment  and  shipping  schedules,  and  final  dis¬ 
position  of  remains. 

(End  of  clause) 

§  12— 7..5001— .32  Preparation  of  remains 
at  other  than  eimtractor's  establish¬ 
ment. 

Preparation  or  Remains  at  Othee  Than 
CoNTEACToa's  Establishment 

Preparation  of  remains  at  a  place  other 
tlian  the  Contractor’s  establishment  shall  re¬ 
quire  tlie  concurrence  of  the  Contracting 
Officer 

(End  of  clause) 

8  1 2— 7.. >90 1—33  Major  restorative  art. 

MAJOa  RESTOaATTVE  ART 

The  Ck>ntractor  shall  advise  the  Contract¬ 
ing  Officer  promptly  of  any  need  for  maJiH' 
restorative  art  technique  (restoration  of 
facial  contours,  such  ss  nose,  ears,  mouth, 
chin,  etc.)  required  for  any  remains  prepared 
under  this  contract  to  permit  the  viewing  of 
remains  at  final  destination,  and  upon  the 
direction  of  the  Contracting  Officer,  shall  per¬ 
form  su<^  restoration.  The  coat  of  euch 
restoration  shall  bs  allowed  as  approved  by 
the  Contracting  Officer. 

(End  ot  clause) 

§  12— 7. .3091— 3-4  Passenger  car. 

Passenger  Car 

When  a  passenger  car  la  required  to  trans¬ 
port  membeia  of  th#  Immediate  famUy  to 
the  funeral  service  and,  If  necessary,  to  the 
selected  terminal  and  return,  the  ooet  shall 
bs  allowed  as  approved  by  the  Contracting 
Officer 

(End  of  clause) 

Subpart  12-7.51 — Clauses  for  Architect- 
Engineer  Contracts 

§  12-7.5190  Scope. 

This  Bubpart  set  forth  oontract  clauses  for 
use  In  fixed-price  architect-engineer  am- 
traote  in  addition  to  thoee  prescribed  In  the 
April  1975  edition  of  Standard  Form  253  (see 
PPR  1-16.701). 

§  12—7.5100—1  Amendment  of  Stand¬ 
ard  Form  253. 

The  following  clauses  shall  be  used  with 
Standard  Form  253  (1976  Edition)  pending 
the  publication  of  a  new  edition  of  the  form: 
(1)  the  clause  Disabled  Veterans  and  Vet- 
erans  of  the  Vietnam  Bra  set  fortti  In  FPB 
Temporary 'Regulatton  No.  89  effective  July 


36,  1976;  (3)  the  clauee  Employment  of  the 
Handicapped  set  forth  la  FPE  Temporary 
Regulation  Na  36  of  May  1976;  and  (S)  the 
Clean  Air  and  Water  dauae  set  forth  In  FPR 
I-lfi303-3. 

§  12—7.5101  Required  eluuses. 

§  12—7.5101—1  (lompusilion  of  eonlrae. 
lor. 

Composition  or  Conteactos 

If  the  Ckmtractor  boreunder  is  comprised 
of  mors  than  ona  legal  entity,  each  entity 
shall  be  Jointly  and  severally  liable  here¬ 
under. 

(End  of  clause) 

§  12—7.5101—2  Inlerprelaticm  or  inodiH- 
cation. 

Insert  tlie  clause  set  forth  in  DOTPR 
12-7.150-4. 

§  12—7.5101—3  DinseminalMin  of  con- 
tract  information. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-10.  substituting  “Architect-En¬ 
gineer”  for  “Contractor.” 

§  12—7.5101—4  Inspection. 

Inspection 

The  Government,  through  any  authorized 
representative,  may  at  aU  reasonable  times, 
inspect  or  otherwise  evaluate  the  work  being 
performed  hereunder  and  the  premises  In 
which  it  Is  being  performed.  If  any  Inspection 
or  evaluation  Is  made  by  the  Government  on 
the  premises  of  the  Architect-Engineer  or 
subcontractor,  the  Architect-Engineer  shall 
provide  and  shall  require  his  subcontracton 
to  provide  all  reasonable  faculties  and  assist¬ 
ance  for  the  safety  and  convenience  of  the 
Government  representatives  la  the  perform¬ 
ance  of  their  duties.  AU  Inspeottons  and  eval¬ 
uations  shall  be  performed  In  such  a  man¬ 
ner  as  will  not  unduly  delay  the  work. 

(End  of  clause) 

§12—7.5101—5  Notice  of  delays. 

Insert  the  clause  set  forth  In  DOTPR 
12-7.150-9,  subeUtutlng  “Architect-En¬ 
gineer”  for  “Cfmtractor”. 

§  12— 7.5101-^  Certification  of  drawings 
and  other  documents. 

CEETiriCATtON  OF  DSA WINGS  AND  GTHEB 

Documents 

'Tbs  Architect-Engineer  or  his  authorized 
representative  shaU  sign  the  original  trac¬ 
ings  of  all  drawings  and  the  first  page  of  aU 
specifications,  estimates,  or  slmUar  docu¬ 
ments  under  the  Architect-Engineer’s 
printed  name  and  over  the  affixed  repUca  of 
his  professional  seal  or  his  registration  cer¬ 
tificate  number.  Including  the  State  or  Ju¬ 
risdiction  of  issuance. 

(End  of  clause) 

§  12—7.5101—7  Gratuities. 

Insert  the  clause  set  forth  In  DOTPR 
12-7.150-1,  substituting  “Architect-En¬ 
gineer”  for  “CTWitractor”. 

§  12—7.5102  Clauses  to  be  used  when 
applicable. 

The  following  clauses  shall  be  included 
in  the  contract  when  their  use  is  appro¬ 
priate. 

§  12—7.5102—1  Militucy  security  require¬ 
ments. 

Insert  the  Military  Security  Requlre- 
ments  clause  set  forth  In  DOiTR  12-7.- 
151-9  In  accordance  with  the  instructions 
for  its  use  in  DOTPR  12-1.3S2. 
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§  12-7.5102-2  Audit  and  rerorda. 

Ijisert  the  clause  set  forth  In  I¥R  1— 

3.814- 1  (a)  In  accordance  with  the  In- 
stnictlons  for  its  use. 

§  12-7.5102-3  Price  re<lu<-lion  for  d«  fw- 
li>e  ru^i  or  pricing  data. 

Irusert  the  clause  set  forth  in  PPR  1- 

3.814- l(a)  in  accordance  with  the  In¬ 
structions  for  its  use. 

§  12—7.5102—4  or 

priciiiK  data. 

Insert  the  clause  set  forth  in  FPR  1- 

3.81 4- 3 (a)  in  accordance  with  the  In- 
structiMis  for  its  use. 

§  12— 7.5102— .5  Arcliilci'tural  ilef>i|:i)<.  aii<l 
«lale— 4.o\«TMnirnl  riKl>t»>  (»ole  prop¬ 
erly). 

Where  the  purpose  of  a  contract  for 
architect-engineer  services  is  to  obtain 
a  unique  architectural  design  of  a  build¬ 
ing,  a  monument,  or  construction  of  a 
similar  nature,  which  for  artistic,  es¬ 
thetic  or  other  special  reasons  the  Gov¬ 
ernment  does  not  want  duplicated  by 
anyone  else,  the  Government  may  desire 
to  acquire  exclusive  control  of  the  data 
pertsdnlng  to  such  design.  The  clause  set 
forth  in  FPR  l-16.703(d)  shall  be  used 
only  in  those  cases  where  the  contracting 
officer  determines  for  the  foregoing  rea¬ 
sons  that- it  is  desirable  to  maintain  ex¬ 
clusive  control  over,  the  design  and  data. 

§  12—7.5102—6  RcnrKotialion. 

Insert  the  clause  set  forth  in  EKDTPR 
12-7.151-15  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5103  Addilionul  rluutit*)*. 

The  following  clauses  shall  be  in¬ 
cluded  in  the  contract  when  it  is  deemed 
necessary  or  desirable  to  cover  the  sub¬ 
ject  matter  thereof.  The  clauses  may 
be  modified,  when  necessary,  to  adapt  to 
special  situations. 

§  1 2-7.5 1 03-1  Mrilind  of  pay  iiK'iit. 

Method  of  Payment 

(a)  Estimates  shall  be  made  monthly  of 
the  amount  and  value  of  the  work  and 
services  performed  by  the  Architect-Engineer 
under  this  contract,  such  estimates  to  be 
prepared  by  the  Architect-Engineer  and  ac¬ 
companied  by  such  supporting  data  as  may 
be  required  by  the  Contracting  Officer. 

(b)  TTpon  approval  of  such  estimate  by  the 
Contracting  Officer  payment  upon  properly 
certified  vouchers  shall  be  made  to  the  Archi¬ 
tect-Engineer  as  soon  as  practicable  of  90% 
of  the  amount  as  determined  above,  less  all 
previous  payments;  Provided,  however.  That 
if  the  Contracting  Officer:  determines  that 
the  work  Is  substantially  complete  and  that 
the  amoiint  of  retained  percentages  is  in  ex¬ 
cess  of  the  amount  considered  by  him  to  be 
adequate  for  the  protection  of  the  Govern¬ 
ment.  be  may  at  his  discretion  release  to  the 
Architect-Engineer  such  excess  amount. 

(c)  Upon  satisfactory  completion  by  the 
Architect-Engineer  and  acceptance  by  the 
Contracting  Officer  of  the  work  required  by 
the  contract,  the  Architect-Engineer  will  be 
paid  the  unpaid  balance  of  any  money  due 
under  the  contract. 

(d)  As  a  precedent  to  flnitl  payment  under 
the  contract,  tha  Archltect-Encineer  ahall 
execute  and  deliver  to  tha  Oontractlng  Offl- 
oar  a  release  of  all  claims  against  the  Oov- 
ernmcot  arising  under  or  by  virtue  of  tbla 


eootraet.  oCbsr  Cian  siieh  dalxns,  tf  any,  as 
may  ba  spadfloally  aioaptad  by  tha  Arebltact- 
Englnaer  from  tha  operation  of  the  release 
tn  stated  amounts  to  be  sat  forth  therein. 

(End  of  clause) 

g  12—7.5103—2  Preparation  of  spi'cifira- 

tions. 

Pkeparation  or  Sret  iriCATioNS 

The  Architect-Engineer  shall  mage  ref¬ 
erence  to  applicable  Federal  specifications. 

If  available,  for  items  and  materials  used.  If 
I-'ederal  specifications  are  not  available,  the 
Architect-Engineer  shall  reference  specifica¬ 
tions  prepared  by  recognized  professional 
manufacturer  or  construction  societies,  or 
furnl|ih  descriptions  of  the  Items  or  ma¬ 
terials  containing  all  tire  fundamental  prop- 
ertlcf.  and  all  the  essential  requirements  to 
be  met  by  the  Items  or  materials.  When  an 
Item  or  material  cannot  be  described  be¬ 
cause  of  Its  technical  construction  or  com¬ 
pos!  Uon  or  because  it  Is  a  proprietary  item, 
the  name  of  one,  and  If  available,  several, 
suitable  commercial  products  shall  be  In¬ 
cluded  as  part  of  the  required  description, 
followed  by  the  words  "or  equal."  If  It  Is 
determined  that  one  and  only  one  brand  of 
Item  or  material  will  meet  the  requirement, 
the  Architect-Engineer  shall  so  state  and 
shall  give  full  Justification  for  that  deter¬ 
mination.  Specifications  will  not  duplicate, 
contradict  or  cover  the  same  subject  matter 
contained  In  the  general  and  special  provi¬ 
sions  to  be  used  with  the  construction  con¬ 
tract.  A  complete  set  of  construction  con¬ 
tract  genera]  and  special  provisions  will  be 
furnished  to  the  Architect-Engineer  by  the 
Oontractlng  Officer. 

(End  of  clause) 

g  i  2— 7..>  I U3— .3  Redesign  Responsibility. 

(a)  Insert  the  following  clause  In  all 
Architect-Engineer  contracts  except  (1) 
those  involving  projects  for  which  the 
Head  of  the  Procuring  Activity  or  his 
designee  determines  that  cost  limitations 
are  secondary  to  performance  considera¬ 
tions  and  that  additional  funding  can  be 
expected  if  necessary,  and  (2)  those  for 
the  design  of  a  standard  structure  which 
is  not  intended  lor  a  specific  location 
site. 

De.sign  Within  Funding  Limitations 
(1971  Apb) 

(a)  The  Architect-Engineer  shall  accom¬ 
plish  the  design  aervlcee  required  under  this 
contract  so  as  to  permit  the  award  of  a  con¬ 
tract,  pursuant  to  standard  Department  of 
Transportation  lurocedurca,  for  the  construc¬ 
tion  of  the  facilities  designed  at  a  price  that 
does  not  exceed  the  estimated  construction 
contract  price  set  forth  In  this  contract. 
When  bids  or  proposals  for  the  construction 
contract  are  received  which  exceed  such  es¬ 
timated  price,  the  Architect-Ebiglneer  shall 
perform  such  redesign  and  other  services  as 
are  necessary  to  permit  ccmtract  award  with¬ 
in  such  funding  limitation.  These  additional 
services  shall  be  performed  at  no  increase  In 
the  price  of  this  oontraet.  However,  the  Ar¬ 
chitect-Engineer  shall  not  be  required  to 

^  perform  such  additional  services  at  no  cost 
to  the  Government  If  the  unfavtMwble  bids  or 
proposals  are  the  result  of  conditions  beyond 
bis  reasonable  control. 

(b)  The  Architect-Engineer  wUl  promptly 
advise  the  Contracting  Officer  If  he  finds  that 
the  project  being  de^neO  wUl  exceed  or  Is 
likely  to  exceed  the  funding  Umltatlons  and 
he  la  unable  to  deelgn  a  usable  faculty  witb- 
In  tbeee  limitations.  Upon  receipt  oi  such  in¬ 
formation.  the  Contracting  Officer  wlU  review 
the  Arcbltect-Bkigineer’s  revised  estimate  of 


construction  cost.  The  Contracting  Officer 
may.  if  be  determines  that  the  estimated 
construction  contract  price  set  forth  In  this 
contract  Is  so  low  that  award  of  a  construc¬ 
tion  contract  not  In  excess  of  such  estimate 
Is  Improbable,  authorize  a  change  In  scope  or 
materials  as  required  to  reduce  the  estimated 
construction  cost  to  an  amount  within  the 
estimated  construction  contract  price  set 
forth  elsewhere  In  the  contract,  or  he  may 
adjust  such  estimated  construction  contract 
price.  When  bids  or  proposals  are  unreason¬ 
ably  delayed,  the  Government  shall  Increase 
the  estimated  construction  contract  price  by 
a  percentage  representing  the  Increase  In  the 
level  of  building  construction  costs  during 
the  period  between  the  estimated  bid  open¬ 
ing  date  and  the  actual  bid  opening  date. 
The  percentage  of  Increase  shall  be  deter¬ 
mined  by  averaging  the  building  construc¬ 
tion  cost  Indices  for  that  period  as  published 
by  the  Engineering  News  Record  Building 
Cost  Index,  the  Associated  General  Contrac¬ 
tors  of  America  Construction  Cost  Index; 
and,  E.  H.  Boeckh  and  Associates,  and  this 
estimate  shall  be  used  In  lieu  of  the  archi¬ 
tect-engineer's  estimate  to  determine  com¬ 
pliance  with  the  funding  limitation. 

(End  of  clauee) 

(b)  Whenever  the  clause  set  forth  in 
paragraph  fa)  of  this  section  is  included 
In  a  contract,  the  following  statement 
shall  be  inserted  In  the  description  of  the 
work  to  be  performed  by  the  Architect- 
Engineer. 

The  estimated  construction  contract  price 
for  the  project  described  herein  Is  $ _ 

The  figure  to  be  Inserted  In  this  statement 
Is  to  be  established  at  the  beginning  of  con¬ 
tract  negotiations  by  agreement  between  the 
Architect-Engineer  and  the  Government. 
Such  estimated  construction  contract  price 
shall  take  Into  account  any  statutory  or 
other  limitations  and  exclude  any  allowances 
for  Government  supervision  and  overhead 
and  any  amounts  set  aside  by  the  Govern¬ 
ment  for  contingencies.  In  negotiating  the 
figure  to  be  Inserted,  the  Contracting  Officer 
.should  make  available  to  the  Architect-Engi¬ 
neer  the  information  upon  which  the  Gov¬ 
ernment  has  based  Its  initial  estimate  and 
any  subsequently  acquired  Information 
which  may  affect  the  construction  cost. 

§  l2-7..5l0.3-t  Bui!«i:iis  • 

Buhoinc  Codes 

The  .Architect-Engineer  shall  plan  and  de¬ 
sign  this  project  In  accordance  with  the 
building  ordinances,  codes,  and  regulations 
of  the  county  and  p<riltical  subdivision  In 
which  the  project  Is  to  be  constructed  insofsu' 
as  they  are  binding  upon  the  United  States 
Government.  The  project  shall  also  be 
planned  and  designed  In  ccttnpliance  with 
the  latest  edition  of  the  American  National 
Building  Code  as  recMnnmended  by  the  Board 
of  Fire  Underwriters. 

(End  of  clause) 

Subpart  12—7.52 — Clauses  for  Fixed-Price 

Vessel  Repair,  Alteration  or  Conversion 

Contracts 

§  12—7.5200  Scope  uf  .subpart. 

ITiis  subpart  is  applicable  only  to  the 
Coast  Guard.  It  sets  forth  or  cites  con¬ 
tract  clauses  to  be  used  for  fixed-price 
vessel  repair,  alteration  or  conversion 
contracts  and  where  necessary  provides 
Instructions  for  their  use. 

§  12—7.5201  Required  clauiies. 

ITic  clauses  set  forth  or  cited  in  this 
section  shall  be  Included  In  fixed-price 
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vessel  repair,  alteration  or  conversion 
contracts  which  are  formally  advertised 
and  to  be  performed  within  the  United 
States.  Its  possessions,  or  Puerto  Rico. 
Unless  inappropriate,  the  clauses  should 
also  be  included  In  negotiated  contracts 
and  contracts  to  be  performed  outside 
^he  United  States. 

12—7.5201—1  and  vliifliiiK  nf 

vej4!»el. 

DELivrar  AND  SnirriNG  or  Vessel 

The  Qovermnent  shall  deliver  the  vessel  to 
Che  Contractor  at  hU  place  of  business.  Upon 
'ompletion  of  the  work  the  Government  shall 
iccept  delivery  of  the  vessel  at  the  Contrac- 
cor's  place  of  business.  The  Contractor  shall 
provide,  at  no  additional  charge,  upcm  24 
hours’  advance  notice,  a  tug  or  tugs  and 
docking  pilot,  acceptable  to  the  Contracting 
Officer,  to  assist  In  handling  the  vessel  be¬ 
tween  (to  and  from)  the  Contractor's  plant 
And  the  nearest  point  In  a  waterway  regularly 
icavigated  by  vessels  of  equal  or  greater  draft 
and  length.  While  the  vessel  is  In  the  hands 
>f  the  Contractor,  any  necessary  towage,  cart¬ 
age,  or  other  transportation  between  ship 
and  shop  or  elsewhere,  which  may  be  incident 
to  the  work  herein  specified,  shall  be  fur¬ 
nished  by  the  Contractor  without  additional 
charge  to  the  Government. 

(End  of  clause) 

§  1 2— 7..>2f)I— 2  Pcrfurnium-e. 

Performance 

vA)  The  Contractor  shall  make  the  neces¬ 
sary  arrangements  for  receiving  the  vessel  on 
the  specified  date,  such  arrangements  to  be 
satisfactory  to  the  Contracting  Officer  or  his 
duly  authorized  representative. 

(b)  The  Contractor  shaU  promptly  oom- 
tuence  the  work  required  by  the  contract  and 
shall  diligently  prosecute  same  to  comple¬ 
tion  to  the  satisfaction  of  the  Contracting 
Officer. 

(c)  Except  as  otherwise  provided  in  this 
'X>ntract.  the  Contractor  shall  furnish  all 
necessary  material,  labor,  services,  equip¬ 
ment,  supplies,  power,  accessories,  facilities 
.And  such  other  things  and  services  as  are 
necessary  for  accomplishing  the  work  spec¬ 
ified  In  this  contract  subject  to  the  right 
reserved  in  the  Government  under  the  “Gov¬ 
ernment-furnished  Property”  clause  of  the 
contract. 

(d)  The  Contractor  ^all  without  charge 
and  without  specific  requirement  therefor  . 

(1)  Make  available  at  the  plant  to  per¬ 
sonnel  of  the  vessel,  while  In  drydock  or  on  a 
marine  railway,  toilet  and  similar  facilities 
acceptable  to  the  Contracting  Officer  as  ade¬ 
quate  in  number  and  sanitary  standards  For 
cutters  or  boats  fitted  with  pollution  Abate¬ 
ment  Systems,  provide  for  disposal  of  shlp- 
'x>ard  waste  (non-olly)  by  installing  a  port- 
ible  hose  between  the  cutter’s  or  boat’s 
weather  deck  sewage  overboard  discharge 
connection  and,  either  a  shore-side  holding 
facility,  sewage  treatment  plant,  or  a  munic¬ 
ipal  sewage  system.  Directing  of  shipboard 
waste  to  waters  covered  by  the  Federal  Water 
Pollution  CX>ntrol  Act,  as  amended,  will  not 
t)e  allowed.  In  freezing  conditions  the  con¬ 
tractor  will  provide  protection  to  the  hook 
up  system. 

(2)  Supply  and  maintain.  In  such  condi¬ 
tion  as  the  Contracting  Officer  may  reason¬ 
ably  require,  suitable  brows  and  gangways 
from  the  pier,  drydock  or  marine  railway  to 
the  vessel  (access  to  vessel  shall  be  lighted 
by  the  Contractor  during  all  periods  of  dark¬ 
ness)  . 

(3)  Treat  salvage,  scrap,  or  other  ship's 
material  of  the  Government  resulting  from 
performance  of  work  as  though  they  were 
items  of  Government-furnished  property  In 


aooordanoe  with  provisions  of  tlis  *T]oTam- 
ment-fumlshed  Property**  clause  of  this  oon* 
tract. 

(4)  Perform,  or  pay  the  cost  of.  any  repairs, 
reconditioning  or  replacements  necessary  as 
a  result  of  the  use  by  the  Oonitraotor  of  any 
at  the  vessel’s  machinery,  equipment  or  fit¬ 
tings  Including,  but  not  limited  to,  winches, 
pumps,  rigging,  or  pipelines. 

(e)  The  Contractor  shall  conduct  dock  and 
sea  trials  of  the  vessel  as  required  by  the 
specifications.  During  such  trials  the  vessel 
sliall  be  under  the  control  of  the  vessel's 
coiiunander  and  crew  with  representatives  of 
the  Contractor  and  the  Government  on  board 
to  determine  whether  or  not  the  work  done 
by  the  Contractor  has  been  satisfactorily  per¬ 
formed.  Dock  and  sea  trials  not  specified 
herein  which  the  Contractor  requires  for  his 
own  benefit  shall  not  be  undertaken  by  the 
Contractor  without  prior  notice  to  and  iq>- 
proval  of  the  Contracting  Officer;  any  such 
dock  trials  shall  be  conducted  at  the  expense 
of  the  Contractor,  and  any  such  sea  trials 
shall  be  conducted  at  the  risk  and  expense 
of  the  Contractor. 

(End  of  clause) 

§  1 2— 7..520 1— ,5  In-peclion  anil  iiianiior 
of  doing  work. 

Inspection  .and  Manner  or  Doing  Work 

( a)  All  work  and  material  shall  be  subject 
*o  the  approval  of  the  Contracting  Officer  or 
his  duly  authorized  representative.  Work 
.shall  be  performed  tn  accordance  with  the 
plaiLs  and  specifications  of  this  cmitract  as 
modified  by  any  change  order  Issued  under 
the  “Changes”  clause  In  this  contract. 

(b)  Unless  otherwise  specifically  provided 
for  herein,  all  operational  practices  of  the 
Contractor  and  all  workmanship  and  mate¬ 
rial.  equipment  and  articles  used  In  the  per¬ 
formance  of  work  thereunder  shall  be  In 
accordance  with  American  Bureau  of  Ship¬ 
ping  Rules  for  Building  and  Classing  Steel 
Veasels,  U.S.  Coast  Guard  Marine  Engineer¬ 
ing  Regulations  and  Material  Specifications 
(Subchapter  J.  46  CFR),  UB.  Coast  Guard 
Electrical  Engineering  Regulations  (Sub¬ 
chapter  J.  46  CFR),  U.S.  Coast  Guard  Navi¬ 
gation  and  Vessel  Inspection  Circular  No. 
4-60  (Part  rv — Notes  on  Repair),  and 
U  S.P.H.S.,  Handbook  on  Sanitation  in  Ves¬ 
sel  Construction,  in  effect  at  the  time  of  the 
Contractor's  submission  of  bid  (or  accept¬ 
ance  of  the  contract.  If  negotiated) .  and  the 
best  commercial  maritime  practices  except 
where  Navy  specifications  are  specified.  In 
which  case  such  standards  of  material  and 
workmanship  shall  be  followed.  Where  the 
detailed  specifications  do  not  require  a  Navy 
.standard,  and  the  requirements  are  not 
clearly  or  specifically  covered  by  one  of  the 
aforementioned  standards,  the  Contracting 
Officer  or  his  designated  representative  shall 
prescribe  a  Navy  or  Industrial  standard  for 
the  work  wherever  applicable,  and  the  deci¬ 
sion  shall  be  final:  Provided,  however,  that 
where  the  requirements  of  the  representa¬ 
tive  for  development  of  detailed  drawings, 
selection  of  materials  and  equipment,  stand¬ 
ards  of  workmanship,  which  are  not  specif¬ 
ically  required  In  the  specifications  result  In 
a  change  In  unit  price,  total  contract  price, 
quantity,  quality,  or  delivery  schedule,  the 
Contracting  Office  will  be  advised  accord¬ 
ingly  and  the  ContraetKV  will  not  proceed 
with  the  work  until  specifically  directed  to 
do  so  by  the  Contracting  Officer. 

(c)  All  material  and  workmanship  shall 
be  subject  to  Inspection  and  test  at  all  times 
during  the  ContractOT’s  performance  of  the 
work  to  determine  their  quality  and  suit¬ 
ability  for  the  purpose  Intended  and  com¬ 
pliance  with  the  contract.  In  case  any  mate¬ 
rial  or  workmanship  furnished  by  the  Con¬ 
tractor  Is  found  prior  to  redellvery  of  the 
ve.<5sel  to  be  defective,  or  not  In  accordance 


with  the  requirements  of  the  contract,  the 
Government,  In  addition  to  Its  rights  under 
any  “Guaranty**  clause  which  may  be  con¬ 
tained  In  this  contract,  shall  have  the  right 
I»lor  to  redellvery  of  the  vessel  to  reject  such 
material  or  workmanship,  and  to  require  Its 
correction  or  replacement  by  the  Contractor 
at  the  Contractor’s  cost  and  expense.  If  the 
Contractor  falls  to  proceed  promptly  with 
the  replacement  or  correction  of  such  ma¬ 
terial  or  workmanship,  as  required  by  the 
Contracting  Officer,  the  Government  may,  by 
contract  or  otherwise,  replace  or  correct  such 
material  or  workmanship  and  charge  to  the 
Contractor  the  excess  cost  occasioned  the 
Government  thereby.  The  Contractor  shall 
provide  and  maintain  an  Inspection  system 
acceptable  to  the  Government  covering  the 
work  specified  In  the  contract.  Records  of 
all  Inspection  work  by  the  Contractor  shall 
be  kept  complete  and  available  to  the  Gov¬ 
ernment  during  the  performance  of  the  con¬ 
tract  and  for  a  period  of  sixty  days  after 
completion  of  all  work  required  by  the  con¬ 
tract. 

(d)  No  welding.  Including  tack  welding 
and  brazing,  shall  be  permitted  In  connec¬ 
tion  with  repairs,  con:q>letlons,  alterations, 
or  additions  to  hulls,  machinery,  or  com¬ 
ponents  of  vessels,  by  a  welder  or  procedure 
not  qualified  In  accordance  with  MID-ETD- 
248C.  Procedure  qualifications  tests  shall  be 
conducted  In  acrardance  with  the  require¬ 
ments  of  MIL-STD-248C. 

(e)  The  Contractor  shall  exercise  reason¬ 
able  cue  to  protect  the  vessel  from  fire,  and 
the  Contractor  shall  maintain  a  reasonable 
system  of  inspection  over  the  activities  of 
welders,  burners,  riveters,  painters,  plumbers 
and  similar  workers,  particularly  vdiere  such 
activities  are  undertaken  In  the  vicinity  of 
the  vessel’s  magazines,  fuel  oil  tanks  or  store¬ 
rooms  containing  flammable  materials.  A  rea¬ 
sonable  number  of  hose  lines  shall  be  main¬ 
tained  by  the  Contractor  ready  for  Immedi¬ 
ate  use  on  the  vessel  at  all  times  while  the 
vessel  Is  berthed  alotagslde  the  Contractor’s 
pier  or  In  drydock  or  on  a  marine  railway.  All 
tanks  under  alteration  or  repair  shall  be 
cleaned,  washed  and  steamed  out  or  other¬ 
wise  made  safe  by  the  Contractor  If  and  to 
the  extent  necessary,  and  the  Contracting 
Officer  shall  be  furnished  with  a  “gas-free” 
or  ’’safe-for-hotwork'*  certificate  before  any 
hotw(M-k  Is  done  on  a  tank.  Unless  otherwise 
provided  In  this  contract,  the  Contractor 
shall  at  all  times  maintain  a  teascHiaUe  fire 
watch  about  the  vessel.  Including  a  fire  watch 
on  the  vessel  while  woric  Is  being  performed 
thereon. 

(f)  The  Contractor  shall  place  proper  safe¬ 
guards  and/or  effect  such  safety  precautions 
as  necessary,  including  suitable  and  sufficient 
lighting,  for  the  prevention  of  accidents  or 
Injury  to  persims  or  pr<^>erty  during  the 
prosecution  of  work  under  this  contract  and/ 
or  from  time  of  receipt  od  the  vessel  until  ac¬ 
ceptance  of  work  perfumed  by  the  Govern¬ 
ment. 

(g)  Except  as  otherwise  provided  In  tills 
contract,  when  the  vessel  Is  In  the  custody  of 
the  Contractor  or  In  drydock  or  <»  a  marine 
railway  and  the  temperature  becomes  as  low 
as  35  degrees  Fahrenheit,  the  Contractor 
shall  keep  all  pipelines,  fixtures,  traps,  tanks, 
and  other  receptacles  on  or  hooked  up  to  the 
vessel  drained  to  avoid  damage  from  freezing, 
or  If  this  Is  not  practical,  the  vessels  shall  be 
kept  heated  to  prevent  such  damage.  It  shall 
be  the  Contractu’s  responsibility  to  insure 
adequate  circulation  in  the  flremaln  water 
supply  to  prevent  freezing  of  the  water  lines. 
The  vessel's  stem  tube  and  propeller  hubs 
shall  be  protected  from  frost  damage  by  iq>- 
plled  heat  through  the  use  of  a  salamander 
or  othu  prc^>er  means. 

(h)  The  wuk  shall,  whenever  practicable, 
be  performed  In  such  manner  as  not  to  In¬ 
terfere  with  the  berthing  and  messUng  of 
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clvUUm  or  mlUUry  pertonn*!  attectiMl  to  tb» 
veeael,  and  provUiloofl  aluUl  b*  nMMto  ao  tbat 
peraotmel  assigned  shall  hhra  aocaaa  to  the 
vessel  At  all  times.  It  being  undentood  thet 
such  personnel  will  not  Interfere  with  the 
work  or  the  Contractor^  workmen.  Tbs  Con¬ 
tractor  shall  provide  messing  and  sanitary 
facilities  for  his  employees,  subcontractors 
and  agents  separate  from  the  vessel. 

(1)  The  Ck>vernment  does  not  guarantee 
the  correctness  of  the  dimensions,  sizes  and 
shapes  given  In  any  sketches,  drawings,  plans 
or  specifications  prepared  or  furnished  by  the 
Government.  The  Contractor  shall  be  respon¬ 
sible  for  the  correctness  of  the  shape,  sizes 
and  dimensions  of  parts  to  be  furnished 
hereunder,  other  than  those  furnished  by  the 
Government. 

(j)  The  Contractor  shall  at  all  times  keep 
the  site  of  the  work  on  the  vessel  free  from 
accumulation  of  waste  material  or  rubbish 
caused  by  his  employees  or  the  work,  and  at 
the  completion  of  the  work  shall  remove  all 
rubbish  from  and  about  the  site  of  the  work 
and  shall  leave  the  work  in  its  Immediate 
vicinity  “broom  clean,”  unless  more  exactly 
^H>ecifled  In  this  contract. 

(k)  Any  question  regarding  or  rising  out 
of  the  Interpretations  of  plans  and  speclhca- 
tlona  of  this  contract  or  any  discrepancies 
between  the  plans  and  specifications  shall  be 
determined  by  the  Contracting  Oilicer  or  his 
duly  authorized  representative;  provided, 
however,  that  any  Interpretations  or  deter¬ 
minations  by  the  authorized  representative 
which  affect  the  price  or  delivery  time  speci¬ 
fied  in  this  contract  must  be  approved  In 
writing  by  the  Contracting  Office  prior  to 
proceeding  with  the  requlrements*of  such  In¬ 
terpretations  or  determinations. 

(l)  While  in  drydock  or  on  a  marine  rail¬ 
way,  the  commanding  officer  of  the  vessel. 
If  then  In  commission,  shall  be  responsible 
for  the  proper  closings  of  openings  to  the 
ship’s  bottom  upon  which  no  work  Is  being 
done  by  the  Contractor.  The  Contractor  shall 
be  responsible  for  the  closing  before  the  end 
of  working  hours,  of  all  valves  and  openings 
upon  which  work  Is  being  done  by  its  work¬ 
men  when  such  closing  is  practicable.  The 
Contractor  shall  keep  the  commanding  officer 
cognizant  of  the  closure  status  of  all  valves 
and  openings  upon  which  the  Contractor's 
workmen  have  been  working. 

(End  of  clause) 

§  12— 7..’>20l— I  .SulM'onIracI'., 
SUBCONTEACTS 

(a)  Nothing  contained  in  the  contract 
shall  be  construed  as  creating  any  contractu¬ 
al  relationship  between  any  subcontractor 
and  the  Government.  The  divisions  or  sec¬ 
tions  of  the  specifications  are  not  Intended 
to  control  the  Contractor  In  dividing  the 
work  among  subcontractors  or  to  limit  the 
wotk  performed  by  any  trade. 

<b)  The  Contractor  shall  b^  responsible  to 
the  Government  for  acts  and  omissions  of 
his  own  employees,  and  of  subcontractors 
and  their  employees.  He  shall  also  be  respon¬ 
sible  for  the  coordination  of  the  work  of 
the  trades,  subcontractors,  and  material  men. 

(c)  The  Contractor  shall,  without  addi¬ 
tional  expense  to  the  Government,  employ 
specialty  subcrm tractors  where  required  by 
the  specifications. 

(d)  The  Govertunent  or  its  representatives 
will  not  undertake  to  settle  any  differences 
between  the  Contractor  and  his  subcontrac¬ 
tors,  or  between  subcontractors. 

(End  of  clause) 

§  12— 7. .1201— 5  Lay  days. 

Lay  Days 

(a)  Lay  day  time  will  be  paid  by  the 
Government  at  the  Oontraqtor’s  stipulated 
bid  price  for  this  Item  of  the  contract  when 


the  veeMl  remains  the  dry  dock  or  Marine 
Railway  as  a  result  of  any  ehsmge  that  In¬ 
volves  work  to  addition  to  that  required  un¬ 
der  contract. 

(b)  No  cost  for  lay  day  time  shall  be 
paid  until  aU  accepted  Items  of  the  basic 
contract  for  which  a  price  was  established 
by  the  Contractor  and  for  which  docking  of 
the  vessel  was  required  have  been  satis¬ 
factorily  completed. 

(o)  Days  of  hauling  out  and  floating,  what¬ 
ever  the  hour,  shall  not  be  paid  as  lay  day 
time,  and  days  when  no  work  Is  performed 
by  the  Contractor  shall  not  be  paid  as  lay 
day  time. 

(d)  Payment  of  lay  day  time  shall  con¬ 
stitute  omnplete  compensation  for  all  cost 
except  for  the  direct  cost  of  performing  the 
changed  work. 

(End  of  clause) 

§  l2-7..'>201-6  Changes. 

Insert  the  clause  set  forth  in  FPR  1- 
7.602-3. 

§  12-7..'>201-7  Kxiras. 

Insert  the  clause  .set  forth  in  FPR  i- 
7.102-3. 

§  12— 7. ,*>20 1—8  PayinentA. 

Paym*nts 

Unle««s  otherwise  specified,  the  Contractor 
shall  be  paid,  upon  the  submission  of  proper 
invoice  or  vouchers,  the  prices  stipulated 
herein  for  supplies  delivered  and  accepted 
or  services  rendered  and  accepted,  le.ss  deduc¬ 
tions,  if  any,  as  herein  provided 

( End  of  clause ) 

8  12—7.5201—9  lrt»vernnn-iil  •  furiiisheil 
properly. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-8  In  accordance  with  condition.s 
prescribed  therein. 

§  1 2— 7. .5201— 10  l.iahiiity  and  iiisiiranee. 

Liabiuty  and  Insukanck 

(a)  The  Contractor  shall  exercise  reason¬ 
able  care  and  use  his  best  efforts  to  prevent 
accidents.  Injury  or  damage  to  all  employees, 
persons  and  property.  In  and  about  the 
work,  and  to  the  vessel  or  part  thereof  upon 
which  work  Is  done. 

(b)  The  Contractor  shall  be  responsible 
fcHT  and  make  good  at  his  own  cost  and  ex¬ 
pense  any  and  all  loss  of  or  damage  of  what¬ 
soever  nature  to  the  vessel  (or  part  thereof) , 
Its  equipment,  moveable  stores  and  cargo, 
and  Government-owned  material  and  equip¬ 
ment  for  the  repair,  completion,  alteration 
of  or  addition  to  the  vessel  In  the  possession 
of  the  Contractor,  whether  at  the  plant  or 
elsewhere,  arising  or  growing  out  of  the 
performance  of  the  work,  except  where  the 
Contractor  can  affirmatively  show  that  such 
loss  or  damage  was  due  to  causes  beyond 
the  Contractor's  control,  was  proxlmately 
caused  by  the  fault  or  negligence  of  agents 
or  employees  of  the  Government  acting 
within  the  scope  of  their  authority,  or  which 
loss  or  damage  the  Contractor  by  exercise 
of  reasonable  care  was' unable  to  prevent; 
provided,  that  the  Contractor  shall  not  be 
responsible  for  any  such  loss  or  damage  dis¬ 
covered  after  redellvery  of  the  vessel  unless 
(1)  such  loss  or  damage  Is  discovered  within 
sixty  (60)  days  after  redellvery  of  the  vessel 
and  (11)  such  loss  or  damage  Is  affirmatively 
shown  to  have  been  the  restUt  of  the  fault 
negligence  of  the  Contractor.  To  induce  the 
Contracts  to  perfmrm  the  work  for  the  com¬ 
pensation  provided.  It  Is  specifically  agreed 
that  the  Contractor’s  aggregate  liability  on 
account  of  loss  of  or  damage  to  the  vessel 
(m*  part  thereof).  Its  equipment,  movable 
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stores  and  cargo  and  said  Government-owned 
materials  and  equipment  shall  In  no  event 
exceed  the  sum  of  $300,000,  and  the  Govern¬ 
ment  assumes  as  to  the  Contractor  the  risk 
of  loss  or  damage  (Including,  but  not  limited 
to,  loss  or  damage  from  negligence  of  what¬ 
soever  degree  of  the  Contractor’s  servants, 
employees,  agents  or  subcontractors  but  spe¬ 
cifically  excluding  loss  or  damage  from  will¬ 
ful  misconduct  or  lack  of  good  faith  on  the 
part  of  any  of  the  Contractor’s  directors,  of¬ 
ficers  and  any  of  his  managers,  superintend¬ 
ents  or  other  equivalent  representatives  who 
have  supervision  or  direction  of  (1)  all  or 
substantially  all  of  the  Contractor’s  busi¬ 
ness  or  (11)  all  or  substantially  all  of  the 
Contractor's  operation  at  any  one  plant)  to 
the  vessel  (or  part  thereof).  Its  equipment, 
movable  stores  and  cargo  and  said  Govern¬ 
ment-owned  materials  and  equipment  In 
excess  of  $300,000,  Provided,  however,  that 
as  to  such  risk  assumed  and  borne  by  the 
Government,  the  Government  shall  be  subro¬ 
gated  to  any  claim,  demand  or  cause  of  ac¬ 
tion  against  third  persons  which  exists  In 
favor  of  the  Contractor,  and  the  Contractor 
shall.  If  required,  execute  a  formal  assign¬ 
ment  or  transfer  of  claims,  demands  or 
causes  of  action;  Provided,  farther,  that 
nothing  contained  in  this  paragraph  shall 
create  at  give  rise  to  any  right,  privilege 
or  power  In  any  person  except  that  Con¬ 
tractor,  nor  shall  any  person  (except  the 
Contractor  be  or  become  entitled  thereby  to 
proceed  directly  against  the  Government, 
or  Join  the  Government  as  a  co-defendant 
In  any  action  against  the  Contractor  brought 
to  determine  the  Contractor's  liability  or 
for  any  other  purpose. 

(c)  The  Contractor  Indemnifies  and  bolds 
harmless  the  Government,  Its  agencies  and 
Instrumentalities,  the  vessel  and  Its  owners, 
against  all  suits,  actions,  claims,  costs  or 
demands  (Including,  without  limitation, 
suits,  actions,  claims,  costs  or  demands  re¬ 
sulting  from  death,  personal  Injury,  and 
property  damage)  to  which  the  Government, 
its  agencies  and  instrumentalities,  the  vessel 
or  its  owner  may  be  subject  or  put  by  reason 
of  damage  or  injury  (Including  death)  to  the 
property  or  person  of  any  one  other  than  the 
Government,  Its  agencies.  Instrumentalities 
and  personnel,  the  vessel  or  Its  owner,  arising 
or  resulting  In  whole  or  In  part  from  the 
fault,  negligence,  wrongful  act  or  wrongful 
omission  of  the  Contractor,  ex'  any  subcon¬ 
tractor,  his  at  their  servants,  agents  or  em¬ 
ployees;  Pravided.  That  the  Contractor's  ob¬ 
ligation  to  Indemnify  under  this  paragraph 

(c)  shall  not  exceed  the  sum  of  $300,000  on 
account  of  any  one  accident  or  occurrence  in 
respect  of  any  one  vessel.  Such  indemnity 
shall  Include,  without  limitation,  suits,  ac¬ 
tions.  claims,  costs  or  demands  of  any  kind 
whatsoever,  resulting  from  death,  personal 
Injury  or  property  damage  occurring  during 
the  period  of  performance  of  work  on  the 
vessel  or  within  60  days  after  redellvery  of 
the  vessel;  and  with  respect  to  any  such  suits, 
actions,  claims,  costs,  br  demands  resulting 
from  death,  personal  Injury  or  property  dam¬ 
age  occurring  after  the  expiration  of  such 
period,  the  rights  and  liabilities  of  the  Gov¬ 
ernment  and  the  Contractor  shall  be  as  de¬ 
termined  by  other  provisions  of  this  contract 
and  by  law;  Provided,  however.  That  such 
indemnity  shall  apply  to  death  occurring 
after  such  period  which  results  from  any 
personal  injury  received  during  the  period 
covered  by  the  Contractor’s  Indemnity  as 
provided  herein. 

(d)  The  Contractor  shall,  at  bis  own  ex¬ 
pense,  procure,  and  thereafter  maintain  such 
casualty,  accident  and  liability  Insuranoe, 
In  such  forms  and  amounts  as  may  be  ap¬ 
proved  by  the  Contracting  Officer,  Insuring 
the  performance  of  his  obligations  under 
paragraph  (c)  of  this  clause.  In  addition. 
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th«  Contractor  shall  at  hla  asm  sapspaa 
prociira  and  tharaaftar  aialntiatp  awh  aMp 
rcpalrar’B  legal  UabtUty  huaranaa  aa  naaf  ba 
necessary  to  Insure  the  Ooatractor  agatnat 
his  liability  aa  ship  repairer  in  the  amount 
of  $300,000  or  the  raltia  of  the  eaaoal  as 
tennlned  by  the  OontracUng  OMoar.  whMi- 
ever  Is  the  leaser,  with  respect  to  each  re  seal 
on  which  work  is  performed;  prorlded.  that, 
in  the  discretion  of  the  Contracting  Offlcar, 
no  such  insurance  need  ba  procured  when¬ 
ever  the  contract  reqxilren  work  on  parts  of 
a  vessel  only  and  so^  wcm^  la  to  ba  per¬ 
formed  at  a  plant  other  than  the  site  of  the 
vessel.  Further,  the  Contractor  stiall  procure 
and  maintain  in  force  Workmen's  Compen¬ 
sation  Insurance  (or  its  equivalent)  covorlng 
his  employees  engaged  on  the  work  and  shall 
Insure  the  procuremenrt  and  maintenance  of 
such  Insurance  by  all  subcontractors  en¬ 
gaged  on  the  work.  The  Contractor  shall  pro¬ 
vide  such  evidence  of  such  Instirance  as  may 
be.  from  time  to  time,  required  by  the  Con¬ 
tracting  Officer. 

(e)  No  allowance  shall  ba  made  the  Con- 
tract(^  In  the  contract  price  for  the  inclu¬ 
sion  of  any  premium  expense  or  charge  lot 
any  reserve  made  on  account  of  self  insur¬ 
ance  for  coverage  against  any  risk  assumed 
by  the  Government  under  this  clausa. 

(f )  As  soon  as  practicable  after  the  occur¬ 
rence  of  any  loss  or  damage  the  risk  of  which 
the  Government  has  assumed,  written  notice 
of  such  loss  or  damage  shall  be  given  by  the 
Contractor  to  the  Contracting  Oflkrer.  which 
notice  shall  contain  full  particulars  of  such 
loas  or  danmge.  If  claim  is  made  or  suit  Is 
broiight  thereafter  against  the  Oootnctor  as 
a  result  or  because  of  such  event,  the  Con¬ 
tractor  shall  immediately  deliver  to  the  Gov¬ 
ernment  every  demand,  notloa.  summons  or 
other  process  received  by  him  or  his  repre- 
sMitatlves.  The  Contractor  shall  cooperate 
with  the  Government  and.  upon  the  Govern¬ 
ment's  request,  shall  assist  In  effecting  set¬ 
tlements.  securing  and  giving  avklence,  ob¬ 
taining  the  attendance  ef  witneaaas  and  in 
the  conduct  of  suits;  and  the  Govmiment 
shall  pay  to  the  Contraotor  the  expense, 
other  than  the  cost  of  malntialnlng  the  Oon- 
tractor’s  usual  organlaatlon.  Incurred  In  so 
doing.  The  Ooortractor  shaU  not.  except  at 
hie  own  coat,  voluntarily  nmka  any  payment, 
assume  any  obligation  or  incar  any  expense 
other  than  shall  ba  Imperatlva  for  the  pro¬ 
tection  of  the  vessel  or  veaaels  at  the  time 
of  said  occurrence  of  su^  event. 

(End  of  dauaa) 

§  12-7.5201-11*  TiUe. 

Titu 


tlraa  as  aB  votk  la  nninpHtad  and  aaeaptad 
hy  the  Oavasansn*  and  IBs  vaaaal  la  sadaUv- 
assd  to  the  Oneanuaant  Upon  eas^daSlosi 
of  the  oontnmt,  or  with  the  appeoaal  at  the 
Contracting  Oflloor  a$  ang  Uidm  daring  tha 
parformanoa  of  tha  oontnet,  aH  aneh  Oon- 
tractor-fumldMd  materials  and.  sqidpasant 
not  incorporated  In  any  veaaal  or  part  tbera- 
of.  or  not  i^sMad  upon  any  vaaaal  or  part 
thereof.  In  acoradanoa  with  tha  raqulrs- 
manta  of  the  contract,  ahaU  baoosna  tha 
pr(H>arty  of  tha  Oontractor.  axoapi  those  aaa- 
tarlala  and  aqulpment  tha  coat  of  which  baa 
been  reimbursed  by  tha  Government  to  the 
Contractor. 

(End  of  clause) 

§  12—7.5201—12  Disrliurge  of  liens. 

Dischakck  or  Lnci«a 

The  Contractor  shall  Immediately  dis¬ 
charge  or  cause  to  be  discharged  any  Uen  or 
right  in  rem  of  any  kind,  other  than  in 
favor  of  the  Government,  which  at  any  time 
exists  or  arlsea  in  connection  with  work 
done  or  materials  furnished  under  this  con¬ 
tract  with  reflect  to  the  machinery,  fltttngs, 
equipment  or  materials  for  any  vessel.  If  any 
such  lien  or  right  in  rem  Is  not  Immediately 
discharged,  the  Government  may  discharge 
or  cause  to  be  discharged  such  lien  or  right 
at  the  expense  of  the  Oontractor. 

(End  of  clause) 

§  12—7.5201—13  Federal,  Stair,  umI  local 
taxes. 

Insert  the  clause  set  forth  In  PPR 
l-11.401-l(c). 

§  12-7.5201-14  Default. 

Insert  the  clause  set  forth  in  FT*R 
1-0.707. 

§  12-7.5201-15  Delays. 

Delays 

When  during  the  performance  of  this  con¬ 
tract.  the  Contractor  la  required  to  delay 
work  on  a  vessel  temporarily,  due  to  orders 
or  actions  of  the  Government  respecting 
stoppage  of  work  to  permit  shifting  the  ves¬ 
sel,  stoppage  of  hot  work  to  penult  bunker¬ 
ing.  st^page  of  work  due  to  emberktng  or 
debarking  passengers,  arid  loading  or  dis¬ 
charging  cargo,  and  the  Oontractor  la  not 
given  sufficient  advance  notice  or  le  other¬ 
wise  unable  to  avoid  the  Incurring  of  addi¬ 
tional  ooBts  on  account  thereof,  an  equitable 
ed>ustment  shall  be  made  In  the  inioe  of  the 
contract  pursimnt  to  tha  ‘'Changea*'  clause. 

(End  of  clause) 


Unless  title  to  materials  and  equipment 
acquired  or  produced  for.  or  aUocated  to. 
the  performance  of  thia  contract  shall  have 
vested  previously  In  the  Government  by  vir¬ 
tue  of  other  provisions  of  this  contract,  title 
to  aU  materials  and  equipment  to  be  Incor¬ 
porated  In  any  vessel  or  part  thereof,  or  to 
be  placed  upon  any  vessel  or  part  thereof 
In  accordance  with  the  requlrementa  of  the 
contract,  shall  vest  In  the  Government  upon 
delivery  thereof  at  the  plant  or  such  other 
location  as  may  be  specified  In  the  Contract 
tor  the  perfcvmance  of  the  work:  Provided, 
however.  That  the  provisions  of  this  clause 
or  other  provlalone  of  this  contract  shall  not 
be  oonstrued  as  rtiievtng  the  Contractor 
firom  the  fun  responslbnity  for  aH  such  Omx- 
tractmr-fumlShed  materials  and  equipment 
or  the  restoration  of  any  damaged  work  or 
as  a  waiver  of  the  right  of  the  Oovemmant  to 
lequlie  the  fulffUment  of  aB  the  tenne  at 
this  eontrack  It  being  axprsssly  understood 
and  agreed  that  tha  Oontractor  shall  assume 
without  limitation  the  risk  of  loss  for  any 
such  materials  and  equipment  until  soeli 


§  12—7.5201—16  Termination  for  con- 
venience  of  the  Govemment. 

(a)  Insert  the  clause  set  forth  In  FPR 
1-8.706-2  In  ccmtracts  not  exceeding 
$10,000. 

(b)  Insert  the  clause  set  forth  in  FPR 
1-6.703  In  contracts  exceeding  $10,000. 

§  12-7.5201-17  Disputes. 

Insert  the  clause  set  forth  in  I7R 
1-7.102-12. 

§  12—7.5201—18  Patent  iademsiity. 

In  accordance  with  DOTPR  12-0.152-1 
and  DOTPR  12-9.152-3,  Insert  the  elausa 
or  clauses  set  forth  In  DOTPR  12-7.151-1 
under  the  conditions  prescribed  thaneln. 

§  12—7.5201—19  Amhorixathm  and  eaor 
seat. 

Insert  the  clause  set  forth  In  DOTPR 
12-TasO-U  In  accordance  with  DOTPR 
12-0.151-1. 


§  12—7.5281—20  Nolica  and  assistance 
regarding  paSent  and  eopyrighl  in- 
fringemena 

Insert  tha  clause  set  forth  tn  FPR 
1-7.10S-4  under  the  condition  described 
therein. 

§  12—7.5201—21  Buy  American  Art. 

Insert  the  clause  set  forth  in  FPR 
1-8.104-5  under  the  conditions  prescribed 
therein. 

§  12-7.5201-22  Convirt  labor. 

Insert  the  clause  set  forth  in  FPR 
1-12.204  under  the  conditions  prescribed 
in  PPR  1-12.203, 

§  12—7.5201—23  Cuntraet  Work  Hours 
and  Safety  Standards  Act— overtime 
compensation. 

Insert  the  clause  set  forth  In  FPR 
1-12.303  under  the  conditions  prescribed 
in  FPR  1-12.302. 

§  12-7.5201-24  Walsh-Healey  Pobiic 
Contracts  Act. 

Insert  the  clause  set  forth  In  IPR 
1-12.605  under  the  conditions  prescribed 
in  PPR  1-12.602. 

§  12-7.5201-25  Department  of  Labor 
Safety  and  Heaitb  Regulations  for 
Sbip  Repairing. 

DxpAXTitEirr  or  Labob  SArrrr  and  Health 
Rsoulations  roa  Ship  BxpAixiNa 

Attention  of  the  Contractor  Is  directed  to 
Pub.  U  85-742.  approved  August  22,  196S  (72 
Stat.  836,  SS  UB.O.  941).  amending  section 
41  of  tha  Longshoremen’s  and  Harbor  Work- 
erk  Compensation  Act  and  to  the  Safety  and 
Health  Regulations  for  Ship  Repairing 
promulgated  thereunder  by  the  Secretary  6f 
Labor  (28  cnt  Part  1601).  These  regulatlone 
apply  to  all  ship  repair  and  rriated  work,  es 
defined  In  the  regulations,  performed  under 
this  oontract  on  the  navigable  waters  of  the 
United  States  including  any  drydock  or 
merlne  railway.  Nothing  contained  In  this 
contract  shall  be  construed  aa  rrtlevlng  the 
Contractor  fimn  any  obligations  which  It  may 
have  for  compllanoe  with  the  aforesaid  regu¬ 
lations. 

(End  of  clause) 

§  12—7.5201—26  Equal  opportunity. 

Insert  the  clauae  at4  fortii  In  FFR 
1-12.803-2  under  the  condltloai  pre¬ 
scribed  In  FFR  1-12.803-1. 

§  12-7.5201-27  Officials  not  to  benefit. 

Insert  the  clause  set  fortti  In  FFR 
1-7.102-17. 

§  12—7.5201—28  Covenant  against  con- 
tingent  fees. 

Insert  the  clauee  set  f(»4h  In  FFR 
1-1.503  under  the  cooditlone  prescribed 
In  FFR  1-1501. 

§12-7.5201-29  Additional  bond  aecn- 
rity. 

Disert  the  clause  set  forth  In  FFR 
1-7.103-2. 

§  12— 7.S201— 30  Interpretation  or  modi¬ 
fication. 

Insert  the  clause  set  forth  tn  DOTPR 
12-7.15(V-4. 

%  12-7.5201-31  Notice  of  delayw 

meert  the  clause  aet  forth  In  DOTFB 
12-7.150-9. 
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§  12-7.5201  32  GnituitiM. 

Insert  the  clause  set  forth  In  DOTPR 
12-7.150-1. 

§  12—7.5201—33  Examination  of  records 
by  Comptroller  General. 

Insert  the  clause  set  forth  in  FPR 
1-7.103-3. 

§  12-7.5201-31-  L'lili/Jilion  of  Kni;ill 
buHineNM  euneems. 

Insert  the  clause  set  forth  in  FPR 
1-1 .710-3 (a)  under  the  conditions  pre¬ 
scribed  therein. 

§  12—7.5201—35  Utilization  of  labor  sur¬ 
plus  area  concerns. 

Insert  the  clause  set  forth  in  FPR 
l-1.805-3(a)  under  the  conditions  de¬ 
scribed  therein. 

§  12—7.5201—36  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FPR 
1-30.703  under  the  conditions  contained 
therein. 

§  12—7.5201—37  Deflnitiuiis. 

Insert  the  clause  set  forth  in  FPR 
1-7.102-1. 

§  12—7.5202  t'.lauses  to  Im*  used  when 
applicable. 

The  following  clauses  shall  be  included 
in  the  contract  when  their  use  is  appro¬ 
priate.  Other  clauses  may  be  used  if  c(m- 
sidered  essential  and  not  inconsistent 
with  or  in  limitation  of  clauses  in  this 
subpiu-t. 

§  12—7.5202—1  Price  reduction  fur  de¬ 
fective  cost  or  pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-1  under  the  conditions 
described  therein. 

§  12—7.5202—2  Audit  and  rt^cordH. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-2  under  the  conditions 
described  therein. 

§  12— 7..5202— .3  .Suhc4»ntraclor  coMt  and 
pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  FPR  1-3.814-3  under  the  conditions 
described  therein. 

§  12-7.5202-4  Military  MS'urilj  rcqnirc- 
mcnla. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-9  under  the  conditions  and  In 
the  manner  prescribed  in  DOTPR  12- 
1.352. 

§  1 2— 7..5202— 5  Guaranty. 

(a)  The  clause  set  forth  below  shall  be 
used  where  general  guaranty  provisions 
are  deemed  desirable  by  the  contracting 
ofiBcer  (for  modifications  see  paragraph 
(b)  of  this  section) . 

OUAKANTT 

In  caae  any  work  done  or  materials 
furnished  by  the  Contractor  under  this  con¬ 
tract  on  or  for  any  vessel  or  the  equipment 
thereof  shall,  within  60  days  from  date  of  de¬ 
livery  of  the  vessel  by  the  Contractor,  prove 
defective  or  deficient,  such  defects  or  de¬ 
ficiencies  shall,  as  required  by  the  Qovem- 
ment,  be  corrected  and  repair^  by  the  Con¬ 
tractor  or  at  his  expense  to  the  satlsfaotton 
of  the  Contracting  Officer:  Provided,  hoiv- 
ever.  That  with  respect  to  any  Individual 


work  Item  Incomplete  at  the  deUvery  of  the 
vessel  the  guarantee  period  shall  run  from 
the  date  of  completion  of  such  Item.  The 
Oovernment  shall.  If  and  when  practicable, 
afford  the  Contractor  an  opportunity  to  ef¬ 
fect  such  corrections  and  repairs  himself,  but 
when,  because  of  conditions  or  the  location 
of  the  vessel  or  for  any  other  reason,  it  Is  Im¬ 
practicable  or  undesirable  to  return  it  to  the 
Contractor,  or  the  Contractor  falls  to  pro¬ 
ceed  promptly  with  any  such  repairs  as  di¬ 
rected  by  the  Contracting  Officer,  such  cor¬ 
rections  and  repairs  shall  be  effected  at  the 
Contractor’s  expense  at  such  other  locations 
as  the  Oovernment  may  determine.  Where 
corrections  and  repairs  are  to  be  effected  by 
other  than  the  Contractor,  due  to  nonreturn 
of  the  vessel  to  him,  the  Contractor’s  liabil¬ 
ity  may  be  discharged  by  an  equitable  deduc¬ 
tion  in  the  price  of  the  Job.  The  Contractor’s 
liability  under  this  clause  shall  however.  In 
no  event  extend  beyond  the  correction  of 
such  defects  or  deficiencies  or  payment  for 
the  cost  thereof:  Provided,  however.  That 
nothing  In  this  clause  shall  be  deemed  to 
limit  or  relieve  the  Contractor  of  bis  respon¬ 
sibilities  as  set  forth  In  the  clause  entitled 
"Liability  and  Insurance"  and  the  clause  en¬ 
titled  ‘Tnspection’’  of  this  contract.  At  the 
option  of  the  Contracting  Officer,  defects  and 
deficiencies  may  be  left  In  their  then  condi¬ 
tion,  and  an  equitable  deduction  from  the 
contract  price,  as  agreed  by  the  Contractor 
and  Contracting  Officer,  shall  be  made  there¬ 
fore.  If  the  Contractor  and  Contracting  Of¬ 
ficer  fall  to  agree  upon  the  equitable  deduc¬ 
tion  from  the  contract  price  to  be  made,  the 
dispute  shall  be  determined  as  provided  In 
the  "Disputes”  clause  of  this  contract. 

(End  of  clause) 

(b)  When  inspection  and  acceptance 
tests  wUl  afford  full  protectlmi  to  the 
Government  in  ascertaining  confmm- 
ance  to  specification  and  the  absence  of 
defects  and  deficiencies,  no  guaranty  i^o- 
vision  tm  that  purpose  shall  be  included 
in  the  contract.  In  certain  instances,  the 
contracting  officer  may  desire  to  include 
a  provision  in  a  contract  fix'  a  guaranty 
period  ol  more  than  60  days.  In  such  In¬ 
stances,  where  after  full  inquiry,  it  has 
been  determined  that  such  longer 
guaranty  period  wUl  not  involve  in¬ 
creased  costs,  the  longer  guaranty  period 
may  be  substituted  for  the  60  days  speci¬ 
fied  in  the  guaranty  clause.  Where  the 
full  inquiry  discloses  that  such  longer 
guaranty  period  wUl  involve,  or  is  reason¬ 
ably  expected  to  involve,  increased  costs, 
such  fact,  and  the  reason  for  the  need  of 
such  longer  period  shall  be  set  forth  in 
letter  form  to  the  Commandant  (F) .  re¬ 
questing  approval  toe  use  of  a  guaranty 
period  in  excess  of  60  days. 

§  12— 7..5202— 6  Prioritirs.  all«M'aiion*v. 

and  alluliiieiilA. 

Insert  the  claiuse  set  forth  in  DOTPR 
12-7.150-3. 

§  12—7,5202—7  Index  f«»r 

Insert  the  foUowing  clause,  when  ap¬ 
propriate. 

Index  fob  Specifications 

If  an  Index  or  table  of  oontente  is  fur¬ 
nished  m  connection  with  specifications.  It 
la  understood  that  such  Index  or  table  of 
contents  Is  for  convenience  only.  Its  ac¬ 
curacy  and  completeness  Is  not  guaranteed, 
and  It  la  not  to  be  considered  as  part  of  the 
spedficattona.  In  case  at  discrepancy  between 
the  Indeot  or  table  of  contents  and  the  apeci- 
fioatlona,  the  specifications  shall  govern. 

(End  of  clause! 


PART  12-9— PATENTS,  DATA,  COPY 
RIGHTS,  AND  RECOVERY  OF  DEVELOP 
MENTAL  COSTS 

Swbpart  12-9.1 — Patent* 

Sec. 

12-9.100  Scope  of  Subpart. 

12-0.100-60  Description  of  terms. 
12-9.100-60-1  Patents. 

12-9.100^60-2  Data. 

12-9.107  360  DOT  policy  on  data,  patent, 
rights,  and  recovery  of  de¬ 
velopmental  costs. 

12-0.107-460  Patent  Rights  clauses. 
12-0.107-461  Pre-award  Patent  Rights 

Demonstratlcm  Checklist. 

12  9.160  Background  patents  (li¬ 

cense). 

12-9.161  Authorization  and  consent. 

12-9.151-1  Authorization  and  consent 

in  contracts  for  supplies  or 
services. 

12-9.161-2  Authorization  and  consent 

In  contracts  for  research 
and  development. 

12-9.152  Patent  indemnification  of 

Oovernment  by  contractor. 
12-9.162-1  Patent  indemnification  In 

formally  advM^lsed  con¬ 
tracts — commercial  status 
predetermined . 

12  9.152-2  Patent  indemnification  in  ne¬ 

gotiated  contracts. 

12  9.152-3  Waiver  of  Indemnity  by  the 

Oovernment. 

12-9.163  Notice  and  assistance. 

12-9.164  Classified  contracts. 

12-9.164-1  Classified  contracts  —  con¬ 

tracting  officer’s  duties. 
12-9.166  Register  of  Oovernment  rights 

In  Inventions. 

12-9.156  Reporting  of  royalties— an¬ 

ticipated  or  paid. 

12-9.167  Refund  royalties. 

12-9.158  Adjustment  of  royalties. 

Subpart  12-9.2 — Rights  in  Data 
12-9.290  Scope  of  subpart. 

12-9.201  Rights  In  data. 

12-9.201-1  Selection  of  appropriate  rights 
In  data  clause. 

12-9.201-2  Alteration  of  clause. 

Subpart  12-9.7 — Recovery  of  Developmenisl 
Costs 

12-9.700  Scope  Of  subpart. 

12-9.701  Oeneral. 

12-9.702  Recovery  of  developmental 

costs. 

Authobity:  Sec.  205(c),  63  Stat  389;  40 
u  se  486(C).  10  U.S.C.  2301-2314. 

Subpart  12-9.1— Patents 

§  12—9.100  .Scope  of  Subpurt. 

This  part  sets  forth  policies,  instruc¬ 
tions,  and  contract  clauses  pertaining  to 
patents,  data,  copyrights,  and  the  re¬ 
covery  of  developmental  costs,  in  the 
conduct  of  experimental,  developmental, 
or  research  work,  or  in  conneetton  with 
the  procurement  of  supplies  and  service.'*. 

§  12—9.100—50  Description  of  Irrms. 

§  12-9.100-50-1  Patents. 

Patents  are  rights  in  inventions,  pro¬ 
tected  by  Federal  law  in  the  case  of  those 
issued  in  the  United  States.  A  patent  is 
a  Government  grant  that  lasts  for  seven¬ 
teen  years.  During  that  time  it  gives  the 
Inventor,  or  his  assignee,  the  right  to  ex¬ 
clude  anyone  else  from  making,  using,  or 
selling  the  pataited  invention.  The  pat¬ 
ent  holder  thus  has  a  pn^ierty  right, 
which  Is,  In  effect,  a  monopoly.  He  may 
seU  at  assign  the  patent;  he  may  grant 
licenses  to  practice  the  invention;  and. 
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If  hii  patent  is  inAinced.  he  M  protected 
by  law.  He  may  obtain  an  tajvnctloo  re¬ 
straining  the  infringement,  against  any¬ 
one  but  the  Ooyemment  or  persons  act¬ 
ing  on  behalf  of  the  Oovemment.  and  he 
may  also  receive  damages  from  anyone 
(including  the  Oovemment  under  28 
u  s  e.  1498(a))  for  the  economic  injury 
already  sustained. 

§  12-<).l00^'>(t-2  Data. 

(a)  The  term  “data”  means  recorded 
information,  whether  or  not  copyrighted, 
that  may  be  acquired  with  a  procure¬ 
ment.  The  term  Includes  graphic  or  pic¬ 
torial  delineations  in  media  such  as 
drawings  or  photographs;  text  in  speci¬ 
fications  or  related  performance  or  de¬ 
sign-type  documents;  machine  forms 
such  as  punched  cards,  magnetic  tape, 
computer  memory  printouts;  and  infor¬ 
mation  retained  in  computer  memory. 
Examples  of  recorded  information  In¬ 
clude.  but  are  not  limited  to,  engineering 
drawings  and  associated  lists,  specifica¬ 
tions,  standards,  process  sheets,  man¬ 
uals.  technical  reports,  catalog  item 
identifications,  and  rrtated  Information. 

(b)  The  owner  of  “data"  may  have  an 
economic  interest  in  intellectual  prop¬ 
erty  rights  such  as  a  copyright  or  trade 
secret.  If  the  data  is  copyrighted,  it  is 
protected  by  law.  The  owner  may  re¬ 
strain  copyright  infringement  by  obtain¬ 
ing  an  injimction  against  anj'one  but  the 
Government  or  persons  acting  on  behalf 
of  the  Government,  and  he  may  also  re¬ 
ceive  damages  from  anyone  (including 
the  Government  under  28  n.S.C.  1498 
(b))  for  the  eccmomic  Injury  already 
sustained.  In  the  case  of  trade  secrets, 
the  owner’s  rlgdits  are  governed  by  the 
contractual  relationship  between  him 
and  the  person  to  whom  he  discloses  it 
(28  U.S.C.  1498  does  not  apply  to  trade 
secrets). 

§  12—9.107—330  DOT  policy  on  data, 
righl!>,  and  rcroTcry  of  developmental 
costs. 

It  Is  DOT  policy  in  negotiating  con¬ 
tracts  under  which  the  Oovemment  pa^'s 
a  part  or  all  of  the  costs  of  research  or 
development,  to  acquire  for  the  benefit 
of  the  United  States,  rights  to  data  and 
patent  rights,  based  on  the  criteria  set 
forth  in  the  Presidential  Memorandum 
and  the  Statement  of  Government  Pat¬ 
ent  Policy,  and  to  recover  the  Govern¬ 
ment’s  contribution  toward  such  re¬ 
search  and  development  through  royal¬ 
ties  to  the  Government  upon  commercial 
exploitation  of  the  products  developed. 

§  12—9.107—450  Patent  Risd>ts  clauses. 

Use  of  Patent  Rights  clauses  in  con¬ 
tracts  is  governed  by  FPR  1-9.107  and 
i  12-9.107-481.  Contracting  Officers  shall 
consult  Patent  Counsel  for  advice  and 
interpretation  of  these  sectiems. 

§  12— 9.107— 4S1  Pre-award  Patent  Rights 
Documentation  Checklist. 

In  addition  to  the  procedures  of  PPR 
1-9.107-4.  the  “Pre-award  Patent  Rights 
Documentation  Checklist’*  set  forth  be¬ 
low  shall  be  used  In  determining  the  ap¬ 
propriate  Patent  Riidits  dause  to  be  In¬ 
corporated  In  a  request  for  proposals  in 
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procurements  Involving  expcrhnental. 
developmental,  or  research  work.  The 
Checkhst  diall  be  made  a  part  of  the 
contract  file. 

(Authoring  iat  kx»i  rsproducUoa) 

Pu-Awako  Patent  Rights  DoctncsNTATioH 
Chbckiobt 

Procurement  Identlflcatlon;  _ 

Purpoa*  of  Proposed  Procuremant: _ 

i.  la  a  principal  purpose  of  the  prt^imsed 
contract,  either  by  Itaeif  or  as  one  o€  a  earl  as 
ot  directly  related  contracts  to  create,  de¬ 
velop  or  Improve  an  end  Item  Intended  for 
use  In  the  civilian  economy?  *  (See  PPR  i- 

».107-3(a)(l)).  Yea _ No _ 

If  ''Yea",  Identify  the  end  Item  and  briefly 
describe  Its  Intended  use  In  the  clvUlan  econ¬ 
omy. 


2.  Is  a  principal  purpose  of  the  proposed 
contract,  either  by  Itaelf,  ot  aa  one  ot  a  aerlea 
of  directly  related  contracta  to  ereata,  de¬ 
velop  or  Improve  an  end  Item  wlileh  will  be 
required  for  tiae  by  the  generet  public  by  a 

Oovemment  regulation?  Yea _ No _ 

If  “Yea’*,  identify  tha  end  item  and  dta 
applicable  regulation.  (See  FPR  1-9.107-3 
(*)(!)). 


3.  Is  e  principal  purpoee  of  the  eoatcact 
exploration  Into  a  field  directly  concerned 
with  public  health,  pubUo  safety,  or  publlo 
welfare  (as  distinguished  from  ttsms  pre¬ 
dominantly  of  military  concern)?  *  (Sea 

PPR  l-9.107-3(a)(2)).  Yee _ No _ 

If  ‘‘Yes’’,  Identify  such  principal  purpoee 
of  the  contract  and  briefly  deecrtbe  Its  re¬ 
lationship  to  the  public  health,  or  public 
safety,  or  public  welfare. 


4.  Is  the  contract  for  procurement  In  a 
field  of  science  or  technology  In  which  there 
has  been  little  significant  expsrtence  out¬ 
side  of  work  funded  by  the  Oovemment?* 

(See  PPR  l-9.107-3(a)  (3) ) .  Yea_ _ No _ 

If  “Yes”,  briefly  describe  such  field. 


5.  Is  the  contract  for  procuremant  In  a 
fleld  of  science  or  technology  In  which  the 
Government  has  been  the  principal  devel¬ 
oper  of  the  field?*  (See  PPR  l-9.107-3(a) 

(3)).  Yes _ No _ 

If  "Yes”,  briefly  describe  such  field. 


6.  If  the  answer  to  either  4  or  5  Is  “Yes'*, 
would  tha  contractor  ba  Ukaly  to  get  a  pre- 
farred  or  dominant  ccMnmerclal  position  In 
that  fleld  If  be  were  pumltted  to  acquire  title 
to  Inventions  made  under  the  contract?  (Sea 

PPR  l-9.107-3(a)  (3)).  Yee _ No _ 

Explain  the  answer. 


7.  Doss  the  contnet  require  that  the  con¬ 
tractor  both  (1)  provide  servleea  for  opera¬ 
tion  of  a  Government-owned  research  or  pro¬ 
duction  facility  and  (11)  perform  experimen¬ 
tal.  developmental  or  reeearch  work  at  that 
faculty?  (See  PPR  1-9.107-S(a)  (4)  (1) ) . 
Yes _ No _ 


8.  Does  the  contract  require  the  contractor 
to  coordinate  and  direct  the  work  ot  otbera 


■The  contract  or  aerlea  of  contracts  nsed 
not  neceesarUy  require  delivery  of  the  end 
item.  The  end  item  may  be  a  product,  a 
process,  or  data. 

■Examples  In  the  public  welfare  category 
would  include  weather  modification  or  con¬ 
trol. 

*  The  mere  fact  that  the  (Oovemment  has 
been  (h  is  the  principal  funder  or  devetoper 
of  a  specific  piece  of  hardware  does  not  nec- 
eeeartly  make  the  Oovemment  tba  principal 
f  uadwr  or  developar  tn  a  flald  of  erlanca  or 
technology  which  enminpawee  the  piece  ot 
hardware. 


(as  dlstlngiilshed  from  the  normal  contrac¬ 
tor  relationship)  which  might  result  In  a  po¬ 
tential  organics tional  conflict  of  intereet? 
(See  PPR  l-9.107-3(a)(4)(U)).  Yee..Jfo-.. 

If  “Yee”,  explain  briefly  why  such  a  poten¬ 
tial  conflict  of  interest  Is  considered  to  exist. 


(Typed  Name,  Office 
and  Signature  of  Per¬ 
son  Completing  This 
Form) 


The  Patente  Rights  Acquisition  by  the 
Government  Clause,  PPR  l-9.107-5(al,  will 

_ wUl  not _ be  used  In  the  solicitation. 

(Give  reseons  for  determination.) 


(I'yped  Name  and  Sig¬ 
nature  of  Contracting 
Officer  or  Representa¬ 
tive) 


§  12—9.130  Barkgntund  patents  (li- 
rrnsr). 

(a)  Insert  the  clause  set  forth  In 
§  12-7.150-12  in  all  contracts  requiring  a 
“Patent  Rights — ^Acquisition  by  the  Oov¬ 
emment”  or  “Patent  Rights — Deferred” 
clause  (either  long  or  short  form). 

(b)  Insert  the  clause  in  supply  con¬ 
tracts  when  the  Department  buys  the 
product  for  test  or  evaluation  purposes 
and  where  as  a  result  of  the  Govern¬ 
ment’s  efforts,  a  commercial  market  for 
the  product  may  be  created  or  enhanced. 

(c)  The  clause  need  not  be  used  in 
supply  contracts: 

(1)  Where  the  product  to  be  tested 
(or  evaluated)  Is  substantially  complete 
for  the  commercial  purpose  for  which  it 
Is  being  tested  (or  evaluated) ,  or 

(2)  Where  the  prospective  contrac¬ 
tor’s  monetary  contribution  to  the  pro¬ 
gram  resulting  in  the  development  of  the 
hardware  is  substantially  greater  than 
the  Government's  monetary  contribution, 
or 

(3)  Where  the  commercial  market  for 
the  product  existed  prior  to.  or  will  not 
be  created  primarily  as  a  result  o^  the 
Government’s  test  or  evaluation. 

(d)  The  Contracting  Officer  may  alter 
the  clause  to  suit  a  particular  situation. 
However,  any  such  alteration  must  ac¬ 
cord  with  DOT  policy  requiring,  when¬ 
ever  investment  of  public  funds  In  a 
program  which  may  create  or  enhance 
the  market  tor  a  product  required  in  the 
Interest  of  puUic  health,  safety,  or  wel¬ 
fare,  that  the  Government  receive  as¬ 
surance  that  the  product  will  be  available 
at  reasonable  prices,  and  in  sufficient 
quantity  and  quality  to  meet  the  public 
needs.  To  this  end,  the  contractor  must 
agree  to  license  the  manufacture  and  sale 
of  any  such  product  under  any  patents 
under  which  he  has  ttie  right  to  grant 
such  licenses,  such  license  to  be  restricted 
to  use  on  products  to  v^ich  the  contract 
relates. 

§  12—9.151  Authorixation  and  consent. 

(a)  Under  28  U.&C.  1498,  any  suit  lor 
infringement  of  a  United  States  patent 
based  <»i  the  manufacture  or  use  by  or 
for  the  Dhited  States  ot  an  invenUon 
described  In  and  covered  by  a  patent  of 
the  united  States  bg  a  contractor  *ar  bg 
a  subcontractor  ( including  lourar-Uer 
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subcontractors)  can  be  maintained  only 
against  the  Government  in  the  Court  oi 
Claims  and  not  against  the  contractor  or 
subcMitractor,  in  those  cases  where  the 
Government  has  authorized  or  consented 
to  the  manufacture  or  use  of  the  pat¬ 
ented  invention.  Accordingly,  to  Insure 
that  work  by  a  contractor  or  subcon¬ 
tractor  imder  a  Government  contract 
may  not  be  enjoined  by  reason  of  patent 
infringement,  authorl^tlon  and  consent 
shall  be  given  as  herein  provided.  The 
liability  of  the  Government  for  damages 
in  any  such  suit  against  it  may,  how¬ 
ever,  ultimately  be  borne  by  the  ex¬ 
tractor  or  subcontractor  in  accordance 
with  the  terms  of  any  patent  indemnity 
clause  also  included  in  the  contract,  and 
an  authorization  and  consent  clause  does 
not  detract  from  any  patent  indemnifi¬ 
cation  commitment  by  the  contractor  cr 
subcontractor.  Therefore,  both  a  patent 
Indemnity  clause  and  an  authorization 
and  consent  clause  may  be  included  in 
the  same  contract. 

(b)  Contracts  shall  not  include  any 
provisix  whereby  the  Government  ex¬ 
pressly  agrees  to  indemnify  the  con¬ 
tractor  against  liability  for  patent  in¬ 
fringement. 

(c)  An  authorlzatix  and  consent 
clause  shall  not  be  used  in  contracts 
where  both  complete  performance  and 
delivery  are  to  be  used  outside  the 
United  States,  its  possessions,  or  Puerto 
Rico. 

§  12—9.151—1  Aulliorization  and  consent 
in  contracts  for  supplies  or  services. 

The  contract  clause  set  forth  in  1 12- 
7.150-11  may  be  included  in  all  contracts 
for  supplies  or  services  (including  cx- 
structlon  or  architect-engineering 
work),  except: 

(a)  When  pn^ibited  by  §  12-0.151  (c) ; 
or 

<b)  In  contracts  for  experimental,  de¬ 
velopmental,  or  research  work  in  which 
the  clause  cited  in  8  12-9.151-2  is  re¬ 
quired. 

§  12—9.151—2  Autliorizalion  and  consent 
in  contracts  for  research  ami  develop¬ 
ment. 

Greater  latitude  in  the  use  of  patented 
inventl(ms  may  by  necessary  in  a  con¬ 
tract  for  experimental,  developmental, 
or  research  work  than  in  a  contract  for 
supplies.  Unless  prohibited  by  i  12-9.- 
151(c)  the  clause  set  forth  in  §12-7.- 
350-2  of  this  chapter  shall  be  included 
in  all  contracts  calling  exclusively  for 
experimental,  devel(H)mental,  or  research 
work  and  may  be  included  in  extracts 
calling  for  both  supplies  and  experi¬ 
mental,  developmental  or  research  work 
where  the  latter  work  is  a  primary  pur¬ 
pose  of  the  extract.  In  all  other  con¬ 
tracts  for  both  supplies  and  experimen¬ 
tal,  developmental,  or  research  work,  the 
Authorization  and  Consent  clause  cited 
in  S  12-9.151-1  shall  be  tised.  If  the 
clause  set  forth  In  i  12-7.350-2  of  this 
chapter  is  Included  In  a  contract,  the 
clause  cited  in  1 12-9.151-1  shall  not  be 
Included. 


I  12-9.152  Patent  indemnification  of 
Government  by  contractor. 

In  order  that  the  Government  may  be 
relmbiueed  for  liability  for  patent  in¬ 
fringement  arising  out  of  or  resulting 
from  the  perfcxmance  of  construction 
contracts  or  extracts  for  supplies  which 
normally  are  or  have  been  sold  or  offered 
for  sale  to  the  public  in  the  commercial 
open  market  <xc  which  are  the  same  as 
such  supplies  with  a  relatively  minor 
mcxlificatlx  thereof,  a  clause  providing 
for  Indonnificatlon  of  the  Govemmxt 
is  to  be  included  in  such  contracts  in 
accordance  writh  the  instructions  set 
forth  below.  A  patent  Indemnity  clause 
shall  not  be  used  in  contracts: 

(a)  Where  the  Authorization  and  Con¬ 
sent  clause  cited  in  {  12-9.151-2  appli¬ 
cable  to  research  and  development  ex¬ 
tracts  is  authorized,  except  that  in  con¬ 
tracts  calling  also  for  supplies  of  the 
kind  described  above,  a  patent  indem¬ 
nity  clause  may  be  used  with  respect  to 
such  supplies: 

(b)  Where  the  contract  is  for  supplies 
which  clearly  are  not  or  have  not  been 
sold  or  offered  for  sale  to  the  public  in 
the  commercial  open  market.  However, 
even  in  the  foregoing  instance,  a  patent 
indemnity  clause  may  be  included  where 

( 1 )  in  the  case  of  contracts  to  be  awarded 
by  formal  advertising  it  is  desired  to  ob¬ 
tain  an  indemnity  as  to  specific  com¬ 
ponents  or  spare  parts  so  sold  or  offered 
for  sale,  in  which  case  the  clause  shall  be 
modified  pursuant  to  1 12-9.152-1  (b) ;  or 

(2)  in  the  case  of  contracts  to  be  awarded 
either  by  formal  advertising  or  negotia- 
tix,  a  patent  owner  contends  that  the 
prospective  procurement  would  infringe 
his  patent  and  the  low  bidder  or  offeror 
is  willing  to  iirdxmify  the  Government 
as  to  such  patent  either  (1)  without  in¬ 
crease  in  price  on  the  basis  that  the 
patent  is  invalid  or  not  infringed,  or  (ii) 
for  other  good  reasons. 

(c)  Where  both  performance  and  de¬ 
livery  are  to  be  outside  the  United  States, 
its  possessions,  or  Puerto  Rico,  unless 
the  contract  indicates  that  the  supplies 
are  ultimately  to  be  shipped  into  the 
United  States,  its  possessions,  or  Puerto 
Rico,  in  which  case  the  instructlxs  of 
$  12-9.152-1  or  8  12-9.152-3  are  appli¬ 
cable;  or 

(d)  Where  the  contract  is  fx  an 
amount  of  $10,000  or  less,  except  that,  as 
a  matter  of  administrative  convenience, 
the  clause  need  not  be  deleted  where  it  is 
a  part  of  a  standard  form  being  used  for 
contracts  of  $10,000  or  less,  since  it  is 
self -deleting  as  to  such  contracts. 

§  12—9.152—1  Putcnt-indenmifiralion  in 
formally  advertised  contracts— eoni- 
iiicrical  status  predetermined. 

(a)  Except  as  prohibited  by  8  12-9.152, 
the  clause  set  forth  in  12-7.151-1  (a)  of 
this  chapter  is  appropriate  in  formally 
advertis^  construction  extracts  xd 
shall  be  Included  in  formally  advertised 
contracts  for  supplies  when  it  has  been 
determined  in  advxce  of  Issuing  the  in¬ 
vitation  fx  bids  that  the  supplies  (x 
such  supplies  apart  from  relatively  minor 


modifications  to  be  made  thereto)  nor¬ 
mally  are  to  have  been  s(dd  or  offered  fx 
sale  for  any  supplier  to  the  public  in  the 
commercial  (K)en  market. 

(b)  Where  a  supply  extract  calls  in 
part  for  specific  cxnpxents  or  spare 
parts  which  normally  are  or  have  been 
sold  or  offxed  for  sale  by  xy  supplier 
to  the  public  in  the  commercial  open 
market,  or  such  items  with  relatively 
minx  m(xllficatixs,  the  Patent  Indem¬ 
nity  clause  cited  in  paragraph  (a)  of  this 
section  shall  be  modified  by  adding  to 
the  end  of  the  clause  either  of  the  fol¬ 
lowing  sentences : 

The  foregoing  shell  apply  to  the  fol¬ 
lowing:  (Specfflcally  Identify  the  Items  to  be 
excluded  from  the  Patent  Indemnity  claut>e>. 

or 

The  foregoing  shall  not  apply  to  the  fol¬ 
lowing:  (Speclfioally  Identify  the  items  to 
which  the  Patent  Indemnity  clause  spiles) . 

§  12—9.152—2  Patent  indemnifit-atiun  in 
negotiated  contracts. 

(a)  A  patent  indemnity  clause  is  not 
required  to  be  included  in  negotiated 
contracts,  but  may  be  included  (1)  in 
negotiated  construction  contracts,  (2)  as 
authorized  in  i  12-9. 152(b)  (2),  xd  (3) 
in  negotiated  contracts  for  supplies 
whera  such  supplies  normally  are  or  have 
been  sold  or  offered  for  sale  to  the  public 
in  the  commercial  open  market,  or  are 
such  supplies  with  relatively  minor  modi¬ 
fications  made  thereto.  Ordinarily,  the 
Contracting  OfBcer,  in  consultation  with 
the  cxtrxtor,  should  be  able  to  deter¬ 
mine  whether  the  supplies  being  pur¬ 
chased  normally  xe  on  sale  or  have  been 
sold  or  offered  for  sale  to  the  public  in 
the  commercial  open  market. 

(b>  Subject  to  the  foregoing  and  to 
the  prohibitions  in  8  12-9.152  the  clause 
cited  in  8  12-9.152-1  (a)  is  approved  for 
use  in  negotiated  contracts  for  construe - 
tix  work  or  supplies. 

(c)  Where  a  supply  contract  calls  in 
part  for  specific  components  or  spare 
parts  which  normally  are  or  have  been 
sold  or  offered  for  sale  to  the  public  in 
the  commercial  open  mxket,  or  such 
items  with  relatively  minor  mcxlifica- 
tlons,  the  patent  indemnity  clause  cited 
in  8  12-9.152-1  (a)  shall  be  modified  by 
adding  to  the  end  of  the  clause  either  of 
the  following  sentences: 

The  foregoing  shall  not  apply  to  the  fol¬ 
lowing:  (Spedflcally  Identify  the  Items  to  be 
excluded  from  the  Patent  Indemnity  clause l 

or 

The  foregoing  shall  not  apply  to  the  fol¬ 
lowing:  (Specifically  Identify  the  Items  to 
which  the  Patent  Indemnity  clause  applies). 

§  12—9.152—3  Waiver  uf  indeniiiily  br 
the  Government. 

In  the  event  that  it  is  desired  to  exempt 
one  or  more  specified  United  States  pat¬ 
ents  from  the  patents  indemnity  clause 
cited  in  8  12-9.152-1,  authority  shall  first 
be  obtained  frxi  the  head  of  the  agency 
xd  the  clause  set  forth  in  8  12-7.151- 
1(b)  of  this  chapter  shall  be  included  In 
the  contract,  in  addition  to  the  patent 
indenmity  clause. 
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§  12—9.153  N»>ice  — dl  ■— iilaiic*. 

The  Government  shoidd  be  notified 
by  the  contractor  of  mH  dlalms  of  In¬ 
fringement  In  connection  with  the  per¬ 
formance  of  a  Oovemment  contract 
which  come  to  the  contractor's  attentlcm. 
The  contractor  should  also  assist  the 
Government,  to  the  extent  of  evidence 
and  information  in  the  possession  of  the 
contractor,  In  connection  with  any  suit 
against  the  Government,  or  any  claims 
against  the  Government  made  before 
suit  has  been  instituted,  (m  accoimt  ot 
any  alleged  patent  or  cop3rrlght  Infringe¬ 
ment  arising  out  of  or  resulting  from  the 
performance  of  the  contract.  Accord¬ 
ingly,  the  clause  set  forth  In  PPR  1-7. 
103-4  shall  be  included  in  all  contracts  in 
excess  of  $10,000  for  supplies,  construc¬ 
tion,  or  experimental,  developmental,  or 
research  work;  provided,  that  the  clause 
shall  not  be  included  in  contracts: 

(a)  Where  both  performance  suid  de¬ 
livery  are  to  be  outside  the  United  States, 
its  pKJssessions,  or  Puerto  Rico,  unless 
the  contract  indicates  that  the  supplies 
are  ultimately  to  be  shipped  into  the 
United  States,  its  ixjssessions,  or  Puerto 
Rico:  or 

(b)  Of  $10,000  or  less,  except  that  as  a 
matter  of  administrative  convenience, 
the  clause  need  not  be  deleted  when  It  is 
a  part  of  a  standard  form  being  used  for 
such  contracts,  since  it  Is  self -deleting. 

§12—9.134  Classified  rontrart!*. 

Unauthorized  disclosure  of  classified 
subject  matter,  whether  in  patent  appli¬ 
cations  or  resiilting  from  the  issuance 
of  a  patent,  may  be  a  violation  of  18 
U.S.C.  791  et  seg.  (Esprionage  and  Censor¬ 
ship)  and  related  statutes  and  may  be 
contrary  to  the  interests  of  national  se¬ 
curity.  Accordingly,  the  clause  set  forth 
in  S  12-7.151-2  of  this  chapter  shall  be 
included  in  every  classified  contract  and 
every  contract  which  covers  or  Is  likely 
to  cover  classified  subject  matter. 

§  12— 9.15-t— 1  Clas!Mfied  rowtrat-ts  ctwi- 
tra<-ting  oifirer's  duties. 

(a)  Upon  receipt  from  the  contractor 
of  a  patent  ap>plication.  not  yet  filed, 
which  has  been  submitted  by  the  con¬ 
tractor  in  compliance  with  paragraphs 
(a)  or  (b)  of  the  clause  cited  in  1 12- 
9.154.  the  contracting  officer  shall  ascer¬ 
tain  the  proper  security  classification  of 
the  patent  application.  Upxm  a  determi- 

'  nation  that  the  application  contains 
classified  material,  the  contracting  offi¬ 
cer  shall  inform  the  contractor  of  any 
instructions  deemed  necessary  or  advis¬ 
able  relating  to  transmittal  of  the  appli¬ 
cation  to  the  United  States  Patent  Office 
in  accordance  with  pirocedures  in  the  De¬ 
partment  of  Defense  Industrial  Security 
Manual  for  Safeguarding  Classified  In¬ 
formation.  If  the  material  is  classified 
"Secret”  or  higher,  the  ccmtracting  offi¬ 
cer  shall  make  every  effort  to  notify  the 
ccmtractor  of  the  detmnination  within 
30  days  pmrsuant  to  pmragrapih  (a)  of  the 
clause. 

(b)  In  the  case  of  all  a];>plications  filed 
under  the  provisions  of  this  piaragraph. 


the  contracting  offloer.  upoo  recetvlug 
the  aiDpllcatloc  serial  number,  the  filing 
date,  and  the  mfonnatlan  fiirnlshed  by 
the  contractor  under  paragiapb  (d>  of 
the  clause,  shall  pronaptly  submit  that 
Information  to  penonnel  having  cog¬ 
nisance  of  patent  matters  In  order  that 
necessary  stepM  may  be  taken  to  ensure 
the  security  of  the  appUcatlon. 

(c>  A  request  for  the  ai>proval  referred 
to  In  peuagrapjh  (c)  of  the  clause  cited 
in  §  12-8.154  must  be  considered  and 
acted  upmn  purompUy  in  order  to  avoid 
the  loss  of  valuable  patent  rights  of  the 
Government  or  the  contractor. 

§  12—9.1.55  Register  of  GoveriinienI 
rijelils  in  inventions. 

(a)  Licenses,  assignments,  or  other 
documents  evidencing  any  liihte  of  the 
Government  in  inventions  shall  be  re¬ 
viewed  to  ascure  that  each  such  docu¬ 
ment  fully  confirms  the  rights  to  which 
the  Government  is  entitled. 

(b)  The  original  and  a  copy  of  each 
such  document  shall  be  forwarded  to  the 
activity  designated  by  administration 
regulations  for  receiving  such  docu¬ 
ments.  This  latter  activity  shall  forward 
the  originals  of  all  licenses,  assignments, 
or  otlier  documents  evidencing  any 
rights  of  the  Government  in  or  under 
any  patents  or  applications  for  patents 
to  the  Commissiemer  of  Patents  for  re¬ 
cording  in  accordance  with  Executive 
Order  No.  9424  of  February  18.  1944. 

§  12— 9. 15fi  RrpMrtiNg  ro»altie!i - an- 

tiripaled  or  poid. 

<a)  (1)  The  term  “royalties”,  as  used  In 
this  section,  refers  to  any  costs  or 
charges  in  the  nature  of  ro3raltie8,  license 
fees,  patent  or  license  amortization  costs, 
or  the  like,  for  the  use  of  or  for  li^ts  in 
patents  or  patent  applications. 

(2)  To  determine  whether  royalties 
anticipated  or  actually  paid  under  Oov¬ 
emment  contracts  are  excessive,  im¬ 
proper,  or  inconsistent  with  rights  which 
the  Government  may  possess  in  particu¬ 
lar  inventions,  patents,  or  patent  appli¬ 
cations.  the  Department  shall  require 
royalty  information  and  reports  as  pre¬ 
scribed  below.  See  12-9.158,  for  action  to 
be  taken  to  reduce  or  eliminate  excessive 
or  improper  ro3ralties. 

(3)  Royalty  information  should  not  be 
required  in  formally  advertised  con¬ 
tracts.  When  it  is  expected  that  work 
may  be  performed  In  the  United  States, 
its  possessions,  or  Puerto  Rico,  any  so¬ 
licitation  which  may  result  In  a  negoti¬ 
ated  contract  for  which  royalty  infor¬ 
mation  Is  desired,  or  for  which  cost  or 
pricing  data  are  obtained,  shall  contain 
a  special  provision  substantially  as  fol¬ 
lows  : 

Royalty  Information 

When  the  response  to  tbis  scHicltation  con¬ 
tains  costs  or  charges  tor  royalties  totalling 
more  than  $1,000,  the  following  information 
shaU  be  furnished  with  the  offer,  proposal, 
or  quotation  on  each  separate  item  of  royalty 
or  license  fee: 

(I)  Name  and  addrMs  of  Ucenaor; 

(II)  Date  of  license  agreement; 

(Ul)  Patent  numbers,  paitent  application 
serial  numbers  or  other  basis  on  which  the 
royalty  is  payable; 


(lv>  Brief  deeerlptioa.  Including  any  part 
ee  bxMM  numbers  of  each  oontraot  Item  or 
oompotMut  on  which  the  loyaHy  te  payable; 

(v>  Pereentage  or  dollar  rate  of  royalty  per 
unit; 

(vl)  Ualt  price  of  contract  Item; 

(vU)  Number  of  unite;  and 

(vtU)  Total  dollar  amount  of  royalties. 

DO  Form  783,  Royalty  Report,  Is  approved 
for  use  In  furnishing  the  above  information. 
In  addition.  If  speclfleaUy  requested  by  the 
Contracting  Officer  prior  to  execution  of  the 
contract,  a  copy  of  the  current  licenae  agree¬ 
ment  and  Identification  of  applicable  clalma 
of  specific  patenta  shall  ba  furnlahed. 

(End  of  provision) 

(b)  If  the  work  is  to  be  performed  in 
the  United  States,  its  possessions  or 
Puerto  Rico,  then  upon  receipt  of  an 
offer,  proposal,  or  quotation  which  in¬ 
cludes  a  charge  for  royalties,  the  con¬ 
tracting  officer  shall,  prlw  to  award  of 
the  contract, .  forward  the  Information 
called  for  by  paragraph  (a)  of  this  sec¬ 
tion  to  the  office  having  cognizance  of 
patent  matters  for  the  procuring  activity 
concerned.  The  cognizant  office  shall 
promptly  advise  the  contracting  oflicer  of 
appropriate  action.  TTie  contracting  offi¬ 
cer  shall  then  take  action  with  respect 
to  such  royalties,  with  due  regard  to  all 
pertinent  factors  relating  to  the  proposed 
procurement. 

(c)  Where  subcontract  work  is  to  be 
performed  in  the  United  States,  its  pos¬ 
sessions,  or  Puerto  Rico,  the  contracting 
officer,  when  considering  approval  of  a 
.subcontract,  shall  require  the  same  in¬ 
formation  and  take  the  same  actlMi  with 
respect  to  such  subcontracts  In  relation 
to  royalties  as  required  for  prime  con¬ 
tracts  under  paragraph  (b)  of  this  sec¬ 
tion.  However,  approval  need  not  ^  with¬ 
held  pending  receipt  of  advice  in  regard 
to  such  royalties  from  the  office  having 
cognizance  of  patent  matters. 

(d) (1)  In  negotiated  contracts  to  be 
performed  outside  the  United  States,  its 
possessiems  and  Puerto  Rico,  regardless  of 
the  place  of  delivery,  the  clause  set  forth 
in  9  12-7.151-3  of  this  chapter  shall  be 
Included. 

(2)  Hie  contracting  officer  shall  for¬ 
ward  a  copy  of  each  positive  royalty  re¬ 
port  received  In  accordance  with  the 
clause  cited  In  (d)  (1)  of  this  section  to 
the  office  having  cognizance  of  patent 
matters  for  the  procuring  activity  con¬ 
cerned. 

§  12— 9. 157  Refund  of  royalties. 

When  a  fixed-price-type  contract  is 
negotiated  und»  circumstances  which 
make  it  questionable  whether  or  not  sub¬ 
stantial  amounts  of  royalties  will  have  to 
be  paid'  by  the  contractor  or  his  subcon¬ 
tractors,  such  royalties  may  be  included 
in  the  target  or  contract  price,  with  pro¬ 
vision  made  in  the  contract  that  the  Gov- 
emmmt  will  be  reimbursed  the  amount 
of  such  royalties  if  they  are  not  paid. 
Such  circumstances  mi^t  Include,  for 
example,  either  a  pending  anti-trust  ac¬ 
tion  by  the  Government  or  pmding  or 
prospective  litigation  challenging  the 
validity  of  a  patent  or  patents  or  the  en¬ 
forceability  of  an  agreement  upon  which 
the  contractor  or  subcontractor  bases 
asserted  obligation  to  pay  the  royalties  to 
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be  included  in  the  target  or  contract 
price.  In  the  event  the  contracting  offi¬ 
cer  determines  that  a  refund  of  royalties 
clause  should  be  Included,  the  clause  set 
forth  in  S  12-7.151-4  of  this  chapter  shall 
be  used  in  firm  fixed-price  c<mtracts.  It 
shall  be  appropriately  modified  for  use  in 
incentive  contracts. 

§  12—9.158  AdjusliiK'iit  uf  royallicK. 

If  at  any  time  the  contractinff  officer 
has  reason  to  believe  that  any  royalties 
paid,  or  to  be  paid,  under  an  existing  or 
prospective  contract  or  subcontract  are 
inconsistent  with  Government  rights,  ex¬ 
cessive.  or  otherwise  improper,  he  shall 
promptly  repcx’t  the  facts  to  the  office 
having  cognizance  of  patent  matters  fm- 
the  procuring  activity  concerned.  The 
cognizant  (^ce  shall  review  the  royalties 
thus  reported  and  such  royalties  as  are 
reported  under  §S  12-9.156  and  12-9.157. 
In  coordination  with  the  contracting  offi¬ 
cer.  the  cognizant  c^ce  shall : 

(a)  Take  prompt  action  to  protect  the 
Government  against  payment  of  royal¬ 
ties  on  supplies  or  services  (1)  with  re¬ 
spect  to  which  the  Government  has  a 
royalty-free  license,  or  (2)  at  a  rate  in 
excess  of  the  rate  at  which  the  Govern¬ 
ment  is  licensed,  or  (3)  when  the  royal¬ 
ties  in  whole  or  in  part  otherwise  con¬ 
stitute  an  Improper  charge;  and 

(b)  In  appropriate  cases  obtain  a  re- 
f\md  pursuant  to  a  "Refund  of  Royalties” 
clause  or  enter  into  negotiation  for  a  re¬ 
duction  of  royalties. 

Subpart  12-9.2 — Rights  in  Data 
§  12—9.200  Scope  of  subpart. 

This  subpart  prescribes  Rights  in  Data 
clauses  and  sets  forth  Instructions  for 
their  use. 

§  12—9.201  Kighls  in  data. 

Insert  the  contract  clause  set  forth  in 
S  12-7.151-5  or  |  12-7.151-8  of  this  chap¬ 
ter  In  accordance  with  S  12-9.201-1. 

§  12-9.201-1  SelfH-tiun  of  appropriate 

rights  in  data  clause. 

(a)  Rights  in  data — unlimited.  The 
"Rights  in  Data — Unlimited”  clause  set 
forth  in  S  12-7.151-5  of  this  chapter  shall 
be  used  where  data  (other  than  financial 
reports,  cost  analyses,  and  similar  infor¬ 
mation  incidental  to  contract  adminis¬ 
tration)  is  specified  to  be  delivered  under 
the  contract  and  such  data  is  incidental 
to  or  a  byproduct  of  the  contract. 

(b)  Rights  in  data — title.  (1)  The 
“Rights  in  Data — Title”  clause  set  forth 
In  i  13-7.151-6  of  this  chapter  shall  be 
used  in  contracts  where  data  (other  thnn 
that  Incidental  to  contract  administra¬ 
tion)  is  specified  to  be  delivered  imder 
the  contract  and  the  preparatiem  of  such 
data  Is  the  principal  object  or  end  item 
of  the  contract  e«.,  contracts  for:  (1) 
Hie  production  of  motion  pictures  with 
or  without  accompanying  soimd;  (11)  the 
preparation  of  motion  picture  scripts, 
musical  compositions,  soimd  tracks, 
translations,  and  the  like;  (ill)  work 
pertaining  to  training  or  career  guid¬ 
ance;  (Iv)  siuvey  of  Government  estab¬ 
lishments;  (V)  Works  pertaining  to  ^e 
Instructions  or  guidance  of  Government 
officers  and  employees  in  the  discharge  of 


their  official  duties;  (vl)  study  contracts 
in  which  the  principal  end  item  is  a  final 
report;  and  (vii)  contracts  calling  for 
the  preparation  of  software. 

(2)  When  the  “Rights  in  Data.— TiUe” 
clause  is  used  in  research  contracts  with 
academic  institutions,  the  last  sentence 
of  paragraph  (b)  shall  be  deleted  from 
the  clause. 

§  12—9.201—2  AlU'ratiun  of  rliiune. 

In  particular  situations,  (e.g.,  where 
the  contractor  contends  that  certain  data 
is  "proprietary”) ,  the  contracting  officer 
may  alter  either  of  the  Data  clauses,  set 
forth  in  J|  12-7.151-5  and  12-7.151-6  of 
this  chapter.  In  all  cases,  however,  the 
contracting  officer  shall  obtain  the  ad¬ 
vice  of  cognizant  patent  counsel  before 
approving  any  such  alteration. 

Subpart  12-9.7 — Recovery  of 
Developmental  Costs 

§  12—9.700  Scope  of  subpart. 

This  subpart  prescribes  a  Recovery  of 
Developmental  Costs  clause  and  sets 
forth  instructions  for  its  use. 

§  12-9.701  General. 

(a)  It  is  DOT  policy  to  recover  the 
Department’s  contributions  toward  re¬ 
search  and  development  through  royal¬ 
ties  to  the  Government  upon  cmnmercial 
exploitation  of  the  products  development 
thereby.  To  carry  out  this  policy,  the 
cimtract  clause  cited  in  §  12-9.702  shall 
be  inserted  in  the  contract  in  accord- 
suice  with  the  instructions  for  its  use. 
However,  royalties  are  not  paid  unless 
the  commercial  product  developed  under 
the  contract  is  profitably  sold.  Also,  roy¬ 
alties  cannot  be  so  high  as  to  price  the 
product  out  of  the  market,  and  the  roy¬ 
alties  cease  when  the  Government  gets 
its  money  back. 

(b)  Thts  development  cost  recovery 
program  is  based,  first,  on  the  estab¬ 
lished  Government  policy,  that,  where  a 
direct  beneficiary  of  a  CSovemment  ac¬ 
tion  can  be  Identified,  that  beneficiary, 
and  not  the  general  taxpayer,  should  pay 
the  cost  of  providing  the  benefit  con¬ 
ferred.  When  a  product  developed  with 
Government  funds  is  sold,  there  are  two 
Identifiable  beneficiaries — the  user  and 
the  company  that  makes  the  sale.  The 
royalty  program  gets  the  cost  back  to 
the  general  taxpayer  from  these  bene¬ 
ficiaries. 

(c)  A  second  Justification  for  the  pro¬ 
gram  is  the  need  to  protect  the  develop¬ 
ing  c(Mnpany’s  competitors.  When  the 
Government  provides  support  to  the  de¬ 
velopment  of  a  commercial  product,  the 
company  that  gets  the  development  con¬ 
tract  is  given  an  advantage  over  its 
competitors  who  might  have  to  develop 
a  competing  product  with  their  own 
funds.  These  cimipetitors  have  to  spread 
their  develc^ment  costs  over  the  sales 
of  their  product.  With  the  Government 
paying  his  development  costs,  the  origi¬ 
nal  development  contractor  generally 
has  very  little  development  costs  to  re¬ 
cover.  This  could  put  the  company  helped 
by  the  Government  in  a  position  to  make 
an  unconscionable  high  profit,  to  under¬ 
sell  his  competitors,  or  prevent  them 
from  entering  the  market.  None  of  these 


results  seems  a  fair  or  reasmiable  by¬ 
product  of  a  Government-financed  de¬ 
velopment  eilort 

§  12— 9.762  Reco%’ery  of  developmental 
eoMtn. 

Instructions  for  use  of  clause.  The 
clause  set  forth  in  §  12-7.151-7  of  this 
chapter  shall  be  Included  in  all  contracts 
exceeding  $50,000  for  design,  research, 
development,  test,  or  experimental  work 
v.'here  a  product  (e.g..  equipment  or  other 
items  of  hardware)  is  to  be  furnished  as 
an  end  item.  It  may  be  Included  in  other 
types  of  contracts  and  in  contracts  of 
$50,000  or  less  appropriate.  The  con¬ 
tracting  officer  may  alter  the  clause  to 
suit  a  particular  situation  <e.g.,  when 
the  cmitract  includes  quantity  produc¬ 
tion  or  when  the  hardware  being  devel¬ 
oped  will  be  placed  into  operative  use. 
the  amount  recoverable  imder  the  clause 
may  be  reduced  by  the  fair  market  value 
of  such  hardware).  However,  any  such 
alterations  must  be  in  accordance  with 
the  policy  set  forth  in  DOTTR  12-9.100- 
51.  _ 

PART  12-10— BONDS  AND  INSURANCE 
Subpart  12-10.1 — BonPs 

Sec. 

12-10.109  Execution  and  adminutrxtlon 
of  bonds. 

Subpart  12-10.2 — SurallM  o«  Boitd* 
12-10.205  Ooosent  Of  surety. 

Subparl  12-10.3 — Insurartce — General 
12  10.305  Procedures  to  be  followed  In  tbe 
event  of  loss  or  damage  to 
Government  property. 

Subpart  12-10.4 — Insurartce  Under  Fixed-Price 
Contracts 

12-10.400  Scope  of  subpart. 

12-10.450  Contracts  for  lease  of  aircraft. 
12-10.450-1  Loss  damage  of  leased  air¬ 
craft  clause. 

12  10.450-2  Fair  market  value  of  aircraft 
clause. 

12-10.450-3  R^ks  and  Indemnities. 

AiTTHoarnr:  Sec.  205(c),  63  Stat.  389;  40 
u  s  e.  486(c),  10  VB.C.  2301-2314. 

Subpbit  12-10.1 — Bonds 

§  12—10.109  Execution  and  adniiniiitra- 
lion  of  bonds. 

(a)  Execution.  When  required  by  In¬ 
struction  Number  2  of  the  standard  bond 
forms,  the  evidence  of  authority  of  a 
principed’s  repres^tative  shall  be  a  duly 
executed  power  of  attorney  reciting  that 
the  individual  executing  the  bond  or  con¬ 
sent  of  surety  is  authorized  to  do  so.  A 
corporation,  in  lieu  of  such  power  of  at¬ 
torney  may  submit  a  “Certificate  as  to 
Corporate  Principal”  In  the  format  pre¬ 
scribed  in  paragraph  (c)  of  this  section. 

(b)  Administration.  When  a  cimtrac- 
tor  is  performing  his  contract  in  such  a 
manner  as  to  lead  to  default,  tknedy  no¬ 
tification  to  the  surety  may  result  in  ac¬ 
tion  by  the  surety  that  win  avoid  a  de¬ 
fault.  Therefore,  on  all  such  contracts, 
the  surety  shall  be  promptly  notified  of 
any  failure  by  the  contractor  to  perform 
(see  PPR  1-8.602-4  (a) ) . 

(c)  Certificate  as  to  corporate  princi¬ 
pal.  When  a  certificate  as  to  Corporate 
Principal  is  to  be  furnished,  the  following 
format  shaU  be  used : 
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CntnnCATB  as  to  OOBPOSATS  PSINOIPAb 


r. 


(Nsmo  printed) 

o«rUfy  thst  I  «m  th«  _ _ _ _ ... 

(Offloohsld) 

of  the  corpomtlon  named  as  principal  In  the 
(performance)  (and)  (payment)  bond(s); 

that  _ 

who  signed  the  said  bond(s)  on  behalf  of  the 
said  oorporatiloa 

principal  was  then _ 

(capacity  In  which  bond 
was  executed) 


of  said  corporation;  that  X  know  his  signa¬ 
ture  and  that  his  signature  thereto  Is  genu¬ 
ine;  and  that  said  b^d(s)  was  (wwre)  duly 
signed,  sealed,  and  attested  for  and  In  be¬ 
half  of  said  corporation  by  authority  of  Its 
governing  body. 

_ (Affix  Corporate  Seal) 


(d)  Name  of  jnincipaL  When  »  part¬ 
nership  is  a  principal  on  a  bond,  the 
names  all  the  members  of  the  firm 
shall  be  listed  In  the  btmd  following  the 
name  of  the  firm  and  the  phrase  “a  par- 
nershlp  composed  of.”  If  a  ixinclpal  Is  a 
corporation,  the  state  of  Incorporation 
must  £4>pe8tr. 


(e)  Date  of  bond.  A  performance  or 
payment  bond  other  than  an  arymiai  btuid 
shall  not  antedate  the  contract  to  which 
It  pertains. 

(f)  Continuation  sheet.  The  Standard 
Form  25-B  (Continuatkm  Sheet)  Is  pre¬ 
scribed  for  use  when  there  are  more  than 
seven  sureties  on  a  Md.  performance,  or 
payment  bond.  It  shall  also  be  used  when 
there  are  co-sureties  on  an  annual  bid 
or  performance  bcmd. 

(g)  Recording  and  filing.  Bonds  shall 
be  filed  with  the  r^ted  original  contract 
or  the  contract  file  shall  be  cross-refer¬ 
enced  to  the  file  containing  the  i^ipHca- 
ble  bonds. 

Subpart  12-10.2 — Sureties  on  Bond* 

§  12—10.205  Consent  of  smely. 

The  following  form  of  Consent  of  Sure¬ 
ty  and  Increase  of  P^alty  Is  authorized 
for  cmitract  modifications  to  all  types  of 
contracts  that  provide  for  an  Increase  in 
the  penal  sums  of  bonds  previously  given 
by  the  original  surety  or  sureties. 


OoNaSNT  or  Subxtt  amo  Incucasi  or  Penalty 


Modification  No. _ _ _ _  dated _ _  Contract  No. _ _ _ 

Tha  suiwty  (oo-surety)  hereby  conMnte  (consent)  to  the  foregoing  contract 
modification  and  agrees  (agree)  that  Its  (their)  bond  or  bonds  shall  apply  and  extend  to 
the  contract  as  thereby  modified  or  amended.  The  principal  and  the  surety  (co-sureties) 
further  agree  that  on  and  after  the  execution  of  this  oonsMit,  the  penalty  of  the  afore¬ 
mentioned  performance  bond  or  bonds  Is  hereby  Increased  by  _  dollars 

(9 _ )  and  the  penalty  of  the  aforementioned  payment  bond  or  bonds  Is  hereby 

Increased  by  _ _ doUars  (• _ ).  Provided,  however,  that  the  increase 

of  the  llabUlty  of  each  oo-surety  resxUtIng  from  this  consent  Shall  not  exceed  the  sums  set 
forth  below: 


Nain*  of  suretY 


Inenase  la  liability  limit  under  pwv  laenaM  la  UabUity  limit  ondw  pay- 
temanM  bond  awnt  Mod 


(Slgnat^  of  individual  principal)'  (sbal)  (Data  of  ozeouti^ 

(iSrpo  name  ii  liidlTiduai  pii^ptf) 

(BusinM  addnm) 

(Coi^r^  ^noi^)>  of  noouUon) 


By 


(Btt^ew  AdditMii) 

(Sigii^ure  ^  person  executing) 
(Type  name  and  title  of  person  executing) 
(Corporate  surety) 


(Affix  corporate  seal) 


(Business  addres.s) 

^ .  (Signature  of  person  execuUi^) 

. (T;^  name  and  titie^  person  exeeuUn^ 

(Add  similar  signature  blocks  for  oosuretiee). 


(Affix  corporate  seal) 


*  This  consent  of  surety  and  Increase  of  penalty  shall  be  exeented  by  the  prinotpal  or  bis  anthorised  reprooaatative 
eoncunent  with  the  execution  of  the  attMhed  modlOoatton  to  wfaloh  tt  pertains.  If  the  Individaal  who  d^tM  con¬ 
sent  is  signing  in  a  representative  capacity  (eg.,  attorney  In  foot),  but  is  not  a  membor  of  the  firm,  partnermp,  or 
Joint  venture,  or  an  offioer  at  the  oorporatton  involved  a  power  of  attorney  or  oertifleate  as  to  oorporate  principal,  os 
appropriate,  shall  be  submit!^  with  the  consent. 


Subpart  12-10.3 — Insurance — General 
§  12-10.305  Proreduma  to  be 

in  the  event  of  Ium  or  damage  to  (hiv- 
emment  property. 

Upon  the  happening  of  loss  of  or  dam¬ 
age  to  any  Government  property,  con¬ 
cerning  which  the  contractor  is  relieved 
of  responsibility  by  contract  provision, 
the  procedure  shall  be  as  prescribed  in 
the  applicable  “Government  Property” 
clause  of  the  contract. 

Subpart  12—10.4 — Insurance  Under 
Fixed-Price  Contracts 

§  12—10.400  5$cope  of  subpart. 

This  subpart  Is  applicable  only  to  tlie 
Federal  Aviation  Administration. 

§  12—10.450  Contrarts  for  Iranr  «if  air¬ 
craft. 

The  clauses  In  1 12-7.151-16  of  thus 
chapter  shall,  unless  otherwise  indicated 
by  the  specific  instructions  for  their  u.sc. 
be  Inserted  in  any  contract  for  the  lease 
of  aircraft  (including  aircraft  used  in 
out-service  flight  training) . 

S  12-10.450-1  Lom  or  damage  Ui 
leased  aircraft  clause. 

Use  of  clause.  Insert  the  clause  in  1 12- 
7.151-16  (a)  of  this  chapt^  except  that 
the  clause  need  not  be  Inserted  in  the 
contract: 

(a)  When  the  hourly  rental  rate  does 
not  exceed  $250  and  the  total  rental  cost 
tor  any  single  transaction  is  not  in  ex¬ 
cess  of  $2,500  or 

(b)  Where  the  cost  of  hull  Insurance 
does  not  exceed  10%  of  the  contract  rate. 

or 

(c)  When  the  lessor’s  insurer  does  not 
grant  a  credit  for  uninsured  hours, 
thereby  preventing  the  lessor  from 
granti^  the  same  to  the  Government. 

S  12-10.450-2  Fair  market  value  of  air¬ 
craft  clause. 

When  the  fair  market  value  of  the  air¬ 
craft  can  be  determined,  insert  the  clause 
in  !  12-7.151-16 (b)  of  this  chapter. 

S  12-10.450-3  •  Risks  and  indcmnilicTi. 

(a)  Background.  Section  504  of  the 
Federal  Aviation  Act  of  1958  provides 

“ _ no  lessOT  of  any  such  aircraft  •  •  • 

under  a  bona  fide  leaise  of  thirty  days  or 
miw.  shall  be  liable  •  •  •  by  reason  of 
his  interest  as  lessor  or  owner  of  the  air¬ 
craft  •  •  •  for  any  Injury  to  or  death  of 
persons,  or  damage  to  or  loss  of  property 
•  •  •  unless  such  aircraft  *  *  *  is  in  the 
actual  possession  or  control  of  such  per¬ 
son  at  the  time  of  such  injury,  deatti. 
damage  or  loss.”  (Undn^oring  sup¬ 
plied.)  On  short-term  or  intermittent- 
use  leases,  however,  the  owner  may  be  li- 
aUe  for  damage  caused  by  operation  of 
the  aircraft.  It  Is  usual  for  the  aircraft 
owner  to  retain  Insurance  covering  this 
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liability  during  the  term  of  such  lease. 
Such  Insurance  can,  often  for  little  or  no 
Increase  In  premium,  be  made  to  cover 
the  Oovernment’s  exposure  to  liability  as 
well.  In  order  to  take  advantage  of  this 
coverage,  the  Risks  and  Indemnities 
clause  prescribed  in  paragraph  (b)  of 
this  section  is  used. 

»b)  Risks  and  indemnities  clatise.  In¬ 
sert  the  clause  in  12-7.151-16(c)  of  this 
cliapter  in  any  contract  for  out-service 
flight  training,  or  the  lease  of  aircraft 
where  the  Gtovernment  will  have  exclu¬ 
sive  use  of  the  aircraft  for  a  period  of  less 
than  thirty  days. 

(c)  Contract  schedule  provision.  Any 
contract  for  out-service  flight  training 
shall  Include  a  provision  in  the  Schedule 
stating  substantially  that  the  contrac¬ 
tor’s  personnel  shall,  at  all  times  during 
the  course  of  the  training,  be  in  command 
of  the  aircraft,  and  that  at  no  time  shall 
other  personnel  be  permitted  to  take 
command  of  the  aircraft. 


PART  12-16— PROCUREMENT  FORMS 

Sec. 

12-16.000  Scope  of  part. 

Subpart  12-16.4— Forms  for  Advertised 
Construction  Contracts 

12-16.401  Ponns  prescribed. 

12-16.460  Other  forms. 

Subpart  12-16.a — Miscallatfcous  Forms 
1 2- 16.800  Scope  of  subpert . 

12-16.804-3  Standard  Form  37,  Report  on 
Procurement  by  Civilian 
Executive  Agencies. 

12-16.860  Small  purchase  summary. 
12-16.861  Procurement  request  forms. 
12-16.852-  Determination  of  prospective 
contractor  responsibility. 
12-16.863  Contractor’s  request  for  prog¬ 
ress  payment. 

12-16.864  Preconstruction  conference 
agenda  and  checklist. 

12-18.866  Contractor's  release. 

12-18.866  Labor  forms. 

12-16.856-1  LabtH'  standards  Interviews. 
12-16.856-2  Employee  claim  for  wage  resti¬ 
tution. 

12-16.866-3  Summary  of  labor  standards  in-  * 
vestlgation  report. 

12-16.866-4  Summary  of  underpavmente. 
12-16.86d-5  Bstabllshment  of  additional 
wage  rates. 

AuTHORirv:  Sec.  205(c),  63  Stat.  389;  40 
U.S.C.  486(c),  10  UJS.C.  2301-2314. 

§  12—16.000  Scope  of  part. 

This  part  prescribes  and  illustrates 
forms  for  use  by  all  procurement  offices 
In  the  Department  in  connection  with 
the  procurement  of  supplies  and  serv¬ 
ices.  including  construction. 

Subpart  12—16.4 — Forms  for  Advertised 
Construction  Contracts 

§  12—16.401  Forms  prescribed. 

In  addition  to  the  standard  forms  pre¬ 
scribed  for  use  in  FPR  1-16.401,  Stand¬ 
ard  Form  30  shall  be  used  to  amend  a 
constructifxi  solicitation  or  modify  a 
construction  contract. 

S  12—16.450  Other  forms. 

DOT  forms  prescribed  for  use  in  con¬ 
nection  with  c<mstruction  contracts  are 
prescribed  or  referenced  In  DOn»R  sub¬ 
part  12-16.8. 


Subpart  12->16.A— Miscellaneous  Forms 
S  12— 16.800  Scope  of  rabpart. 

This  subpart  prescribes  miscellaneous 
forms  for  use  in  procurement.  The  forms 
are  illustrated  in  DOTPR  subpart 
12-16.9. 

§  12—16.801—3  Slaiidurd  Form  37,  Re¬ 
port  on  Procurement  by  Civilian 
Lxcculi\c  .4gcncio«i. 

The  semiannual  SF-37  required  by 
FPR  1-16.804-3 (f)  shall  be  submitted  to 
the  Office  of  Installations  and  Logistics, 
TAI>-60,  by  May  1  and  November  1,  for 
consolidation  and  submission  to  the  Gen¬ 
eral  Services  Administration. 

g  12—16.850  Small  purchase  ftiiniiiiurv  . 

DOT  Form  F  4230.1  titled  “Small  Pur¬ 
chase  Summary”  is  an  optional  form 
which  may  be  xised  to  satisfy  the  small 
purchase  documentation  requirements 
set  forth  in  FPR  1-3.603-2. 

§  12—16.851  Procurement  request 
forms. 

<a)  General.  The  procurement  request 
forms  listed  in  paragraph  (c)  below  shall 
be  used  to  request  the  procurement  of 
supplies,  services,  or  construction,  and 
may  be  used,  if  appropriate,  to  request 
Items  obtained  through  FEDSTRIP, 
MILSTRIP,  or  similar  single-  or  multi- 
line  requisitioning  methods. 

<b>  Description  of  forms.  The  forms 
are  issued  in  imlts  of  “PAD”.  Each  pad 
contains  100  sheets  of  “no  carbon  re¬ 
quired”  type  paper. 

(c)  Forms.  The  procurement  request 
forms  are  DOT  Form  F  4200.1.1  for  use 
by  the  Coast  Guard.  E>OT  Form  F  4200.1 
for  use  by  all  other  Administrations,  and 
DOT  Form  F  4200.2  (Continuation 
Sheet)  for  use  by  the  Federal  Aviation 
Administration. 

§  12—16.852  Determination  of  proopec* 
live  rontraetor  rettponaibUity. 

DOT  Form  P  4220.1  titled  “Determi¬ 
nation  of  Prospective  Contractor  Re- 
sponsibiUty”  shall  be  used  as  prescribed 
in  DOTPR  12-1.1204-1. 

§  12—16.853  Contrartor'a  requent  for 
progrchs  payment. 

DOT  Form  P  4220.2  titled  “Contrac¬ 
tor’s  Request  for  Progress  Payment” 
.shall  be  used  as  prescribed  in  DOTPR 
12-30.519. 

§  12—16.854  Preeonatrueliuii  conferenee 
agenda  and  checklist. 

DOT  Form  P  4220.3  titled  “Precon¬ 
struction  Conference  Agenda  and  Check¬ 
list”  shall  be  used  as  prescribed  in 
DOTPR  12-18.151. 

g  12—16.855  Contraetor's  release. 

DOT  Form  P  4220.4  titled  “Contrac¬ 
tor's  Release”  shall  be  used  to  obtain  a 
release  from  the  contractor  for: 

All  cost  type  contracts. 

(b)  Construction  contracts,  where  a 
release  is  required  by  the  ccmtracting 
officer  (see  paragraph  (e)  of  Clause  7  of 
Standard  Form  23-A) . 

(c)  Any  other  type  of  contract  when 
the  contracting  officer  determines  its  use 
appropriate. 


g  12-16.856  Labor  forms, 
g  12—16.856—1  Labor  atandards  iiilcr- 

views. 

DOT  Form  F  4220.5  shall  be  used  to 
record  the  results  of  Interviews  with  con¬ 
tractor  employees  working  at  the  con¬ 
struction  site.  (Sec.  5.6(a)(3)  of  the 
Labor  Department  regulations  (29 
C.F.R.)  requires  Federal  agencies  to 
make  such  investigations  as  are  deemed 
necessary  to  insure  compliance  with  the 
labor  standards  provisions  contained  in 
the  contract.  These  investigatlorts  in¬ 
clude  Interviews  with  emplos^s  to  as¬ 
certain  whether  laborers  and  mechanics 
are  being  or  have  been  properly  classi- 
fled  and  paid.) 

§  12-16.856-2  Employr«  claim  for  wage 
rc»tilulian. 

DOT  Form  F  4220.7  shall  be  used  by 
contractor  employees  to  file  claim  for 
unpaid  wages  when  contract  fimds  have 
been  transferred  to  the  General  Account¬ 
ing  Office  to  cover  such  underpayment. 
(Even  though  ccmtract  funds  have  been 
transferred  to  GAO  to  cover  the  under¬ 
payment,  GAO  requires  that  a  claim  be 
submitted  before  it  will  make  payment 
directly  to  the  employee.  See  Comptroller 
General  Decision  B-3368  of  3/19/57.) 

g  12— 16.8.56— .3  Summary  of  labor  ^tal)d• 
ards  invc<>ligalion  report. 

DOT  Form  P  4220.6  shall  be  used  as 
the  first  page  at  reports  cm  special  labor 
standards  investigations  to  summarize 
the  findings  of  the  investigation. 

g  12-16.856—1  Summary  of  nmb'rpay- 
menls. 

DOT  Form  P  4220.8  shall  be  used  to 
summarize  the  findings  of  wage  under¬ 
payment  and  liquidated  damages  and 
shall  be  included  in  the  investigation  re¬ 
port  when  a  special  labor  standards  in¬ 
vestigation  is  made. 

§  12-16.856-5  Establish rarni  of  addi¬ 
tional  wage  rates. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  DOT  Form  F  4220.10 
shall  be  used  by  the  contractor  to  obtain 
the  contracting  (ffiicer’s  approval  or  dis¬ 
approval  of  the  contractor’s  proposed 
classification  and  wage  rate  for  any  cat¬ 
egory  of  laborers  or  mechanics  not  listed 
in  the  contract  wage  determination  but 
needed  in  perfomumce  of  the  contract 
work.  Procedures  shall  be  established  to 
assure  contracting  officer  approval  of 
additional  classificatiixis  and  rates  prior 
to  their  use  by  the  contractor. 

(b)  FRWA  Form  PR-1140  may  be  used 
by  the  Federal  Highway  Administration 
for  direct  Federal  contracts  and  Federal- 
aid  c<mtracts  in  lieu  of  DOT  Form  P 
4220.10. 

PART  12-17— EXTRAORDINARY  CON- 
TRACTURAL  ACTIONS  TO  FACILITATE 
THE  NATIONAL  DEFENSE 

Subpart  12-17.1— Ganaral 
12-17.101  Authmity. 

Subpart  12-17.2 — Raquests  far  Contractual 
Adiuatmarrt 

12-17.208  Processing  cases. 

AuTHoairr:  See.  906(c).  83  Stat.  389;  40 
UJ5.C.  4S8(e),  10  UJ3.C.  2301-3314. 
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Subpart  12-17.1 — General 
S  12—17.101  Authoritf. 

Hie  Department  of  Transportation 
Contract  Appeals  Board  has  been  au¬ 
thorised  by  the  Secretary  to  exercise  the 
authority  granted  by  the  Act  of  August 
28.  1958  (Pub.  L.  85-804) . 

Subpart  12-17.2 — Requests  for 
Contractural  Adjustment 

§  12—17.208  Processing  rases. 

A  contractor’s  request  for  adjustment 
shall  be  coordinated  with  legal  counsel 
and  processed  within  each  Administra¬ 
tion  in  accordance  with  its  procedures. 

PART  12-18— PROCUREMENT  OF 
CONSTRUCTION 
Subpart  12-18.1 — Ganaral  Proviaiont 

Sec. 

IS-lS.lOe  aovemment  estimate. 

12-18.100  Disclosure  oi  size  of  construc¬ 
tion  projects. 

12-18.110  Liquidated  damages. 

12-18.112  C<»istructlMi  contracts  with 
design -engineers  (A-B). 
12-18.161  Preconstruction  omirerence. 

Subpart  12-18.2— Formal  Aifvartlslr« 
12-18201-60  Types  ot  contracts. 

12-18202  Pieinvltation  notices. 
12-18208-61  Fee  for  plana  and  specltica- 

tlODS. 

12-18.203-62  Inquiries  from  bidders. 

Subpait  12-18.3— Negotiations 
12-18.301  Limitation  on  authority  to  ne¬ 
gotiate  contracts. 

12-18.301-50  Coast  Ouard  negotiation  cita- 

,  tiODS. 

Aothoritt:  See.  206(o),  63  Stat.  382;  40 
08.0.  488(0),  10  U8.C.  2301-2814. 

Subpart  12-18.1 — General  Provisions 
S  12—18.108  Government  estimate. 

After  all  bids  have  been  read  and 
recorded,  the  Government  estimate  shall, 
whoi  required  to  be  pr^>are4  In  accoexl- 
ance  with  FPR  1-18.108.  be  read  and 
recorded  In  the  same  detail  as  the  Invi¬ 
tation  for  bids.  If  the  procuronent  is 
by  negotiation,  cost  breakdown  figures 
In  the  Government  estbnate  may  be  dis¬ 
closed  during  negotiations  but  only  to  the 
extent  deemed  necessary  for  arriving  at 
a  fair  and  reas(xiable  price:  Provided, 
That  the  overall  amoimt  of  the  Govern¬ 
ment  estimate  is  not  disclosed. 

S  12-18.109  Disclosure  of  size  of  con¬ 
struction  projects. 

For  purposes  of  disclosing  the  size 
of  construction  projects,  the  estimated 
cost  thereof  shall  be  stated  in  ranges, 
such  as  the  following : 

“under  826, (X>0" 

“betwcMi  826,000  and  8100,000" 

“between  8100,000  and  260,000“ 

“between  8260,000  end  8600,000“ 

“between  8600,000  and  81.000,000” 

“between  81.000,000  and  82,600.000“ 

“between  82.600,000  end  86.000,000“ 

“between  86.000,000  and  810,000,000“ 

“over  810,000,000.“ 


S  12-18.110  Uquidaled  damages. 

Liquidated  damages  provisions  are 
generally  appropriate  in  construction 
contracts  In  accordance  with  the  pro¬ 
visions  of  PPR  1-1.315-2 (a).  However, 
inclusion  of  liquidated  damages  provl- 
si(Hi5  may  be  inappropriate  In  situations 
.such  as  a  construction  contract  ccmslst- 
ing  of  repairs,  sdteration  or  Improve¬ 
ments,  where  any  delay  In  the  completion 
would  still  permit  the  user  to  continue  Its 
normal  function  In  an  uninterrupted 
mamier  without  resulting  in  added  ex¬ 
pense  to  tlie  Government. 

§  12—18.112  Construction  conlrdcN  Hiilt 
dcsign-cngincen  (A— 1^). 

No  contract  for  construction  of  a 
project  shall  be  awarded  to  a  firm  or 
person  that  designed  the  project  except 
with  approval  of  the  Secretary.  The  A-E 
shall  be  informed  of  this  restriction 
prior  to  the  commencement  of  negotia¬ 
tions  for  his  services. 

§  12—18.151  Preconstruction  confer¬ 
ence. 

(a)  When  the  contracting  officer  con¬ 
siders  such  action  warranted,  he  shall 
arrange  a  preconstruction  conference 
with  the  contractor  and  such  subcontrac¬ 
tors  as  the  contractor  may  designate  to 
assure  that  there  Is  a  clecu:  understand¬ 
ing  of  the  contract  requirements  (In¬ 
cluding  labor  standards  provisions)  and 
of  the  rights  and  obligations  of  the 
parties. 

(b)  DOT  Form  F  4220.3  titled  “PrecMi- 
structlon  Confo^ce  Agoida  and  Check¬ 
list”,  or  a  similar  checklist,  shall  be 
used  as  the  agenda  of  or  checklist  for 
the  preconstruction  conference. 

Subpart  12-18.2 — Formal  Advertising 
§  12—18.201—50  Types  of  rontnirts. 

When  imlt  prices  are  used,  the  Varia¬ 
tion  in  Estimated  Quantities  clause  set 
forth  in  DOTPR  12-7.651-7  shall  be  In¬ 
cluded  in  the  contract 

§  12—18.202  PreinviUiUon  notices. 

Standard  Form  20  may  be  used  as  pre- 
Invltatlon  notice  providing  it  Is  clearly 
Identified  as  such. 

§  12—18.203—51  Fee  fur  plaiM  and 
specifiration*. 

When  a  fiat  nonrefundable  fee  Is  to 
be  charged  in  accordance  with  DOTPR 
12-2.203-1  (b),  a  statement  reading  sub¬ 
stantially  as  follows  shall  be  Included  in 
the  solicitation: 

Nonrefundable  fee  for  plans  and  speclflca* 

tlons.  A  fee  of  8 _ is  required  for  tba 

plans  and  specl&catl<xi8  referenced  In  tbis 
solicitation.  S«id  check  or  mobey  order  to 

_ Tbe  fee  Is  not  refundable.  Plans 

and  ^>eclflcatlon8  need  not  be  returned. 

S  12-18.203-52  Inquiries  from  bidders. 

A  statement  similar  to  the  following 
shall  be  Included  In  each  sollcltati(»i: 

For  Information  cal  (Insert  name,  Me* 
pbone  number) .  Submit  written  requests  In 


accordance  wttb  paragraph  I  of  Standard 
Form  22. 

Subpart  12-18.3 — Negotiations 

S  18-18.301  Limitation  of  authority  to 
negotiate  contracts. 

§  12— 18.301— .50  Coaot  (>uard  negotia¬ 
tions. 

For  limitation  of  Coast  Guard  autlior- 
Ity  to  negotiate  construction  contracts 
see  DOTPR  12-3.252 

PART  12-28— CONTRACT  MANAGEMENT 

Subpart  12-26.4— Novation  Agreomonta  and 
Changa  of  Namo  Agraemants 

Sec 

12-26  430  Processing  novation  agreements 
and  change  of  name  agree¬ 
ments. 

Authority:  Sec.  205(c),  63  Stat.  389:  40 
UA.C.  486(C).  10  UA.C.  2301-2314. 

Subpart  12-26.4 — Novation  Agreements 
and  Change  of  Name  Agreements 

§  12—26.450  Processing  novation  agree¬ 
ments  and  change  of  name  agree- 
nienls. 

(a)  When  only  one  Administration  or 
the  Office  of  the  Secretary  of  Transpor¬ 
tation  has  outstanding  contracts  with 
the  contractor  or  contractors  seeking  a 
novation  or  change  of  name  agreement, 
the  documents  pertaining  thereto  shall 
be  forwarded  to  the  appropriate  addres¬ 
see  in  (b)  below.  This  siddressee  may  au¬ 
thorize  the  procuring  activity  of  Its  Ad¬ 
ministration  (or  OST)  having  the 
largest  unsettled  (unbilled  plus  billed 
but  impald)  dollar  balance  with  the  con¬ 
tractor  or  contractors  to  process  and  exe¬ 
cute  the  agreement. 

(b)  When  more  than  one  Administra¬ 
tion  (including  OST)  has  outstanding 
contracts  with  the  contractor  or  contrac¬ 
tors  seeking  a  novation  or  change  of 
nsune  agreement,  a  single  agreement 
covering  all  such  contracts  shall  be  exe¬ 
cuted  by  the  Administration  having  the 
largest  unsettled  (Unbilled  plus  billed 
but  impald)  dollar  balance  with  the  con¬ 
tractor  or  contractors.  Such  agreements 
shall  be  executed  by  a  duly  authorized 
official  of  the  appropriate  office  listed 
herein. 

Federal  Aviation  Administration,  Director. 
Logistics  Service,  800  Independence  Ave¬ 
nue  SW.,  Washington.  D.C.  20601. 

Federal  Highway  Administration,  Office  of 
Associate  Administrator  for  Administra¬ 
tion,  400  7tb  Street  SW..  Washington.  D  C. 
20590. 

U.S.  Coast  Guard,  Commandant  (O-F),  400 
7th  Street  SW,  Washington,  D  C.  20590. 
Federal  Railroad  Administration,  Office  of 
Associate  Administrator  for  Administra¬ 
tion,  400  7th  Street  SW,  Washington,  D.C. 
20590. 

St.  Lawrence  Seaway  Development  Corpora¬ 
tion.  Administrative  Services  Officer,  800 
Independence  Avenue  SW,  Washington. 
D.O.  9069L 

Office  of  tbe  Secretary  of  Transportation,  Di¬ 
rector  of  Administrative  Operations,  400 
7th  Street  SW,  Watiilngton.  D.O.  2060a 


fCDttAL  KGISTEI.  VOL  42,  NO.  1-r4 — THUISOAY,  SEFTEMOEt  8,  1877 


lULES  AND  REGULATIONS 


45257 


Traiutportatton  8y»t«ins  Oent«r,  Offio*  of  Ad* 
mlnlatrfttlon,  Kend&ll  Square,  Cambridge, 
Maaa.  03142. 

Urban  Maas  Transportation  Administration. 
Director,  Office  of  Procurement  and  Third 
Party  Review,  400  7th  Street  SW..  Wash¬ 
ington.  D.C.  30690. 

National  Highway  Traffic  Safety  Administra¬ 
tion,  Office  of  Associate  Administrator  for 
Administration,  400  7th  Street  8W.,  Wash¬ 
ington,  D  C.  30690. 

(c)  The  Administration  processing  a 
proposed  novation  agreement  shall 
promptly  provide  notice  of  the  proposed 
agreement,  including  the  list  of  cimtracts 
as  required  by  FPR  1-28.402 (c)  (2)  to  the 
other  Administrations  <and  OST,  If  ap¬ 
plicable)  having  ctmtrficts  with  the  con¬ 
tractor  or  contractors  concerned.  Such 
notice  shall  be  transmitted  to  the  appro¬ 
priate  addressee  listed  in  (b)  aiMve. 
Within  30  days  after  receipt  of  such  no¬ 
tice.  the  Administration (s)  may  submit 
comments  to  the  processing  Administra¬ 
tion,  which  comments  shall  be  consid¬ 
ered  prior  to  execution  of  the  proposed 
agreement.  The  absence  of  comment 
from  an  Administration  within  30  days 
after  its  receipt  of  notice  of  a  proposed 
novation  agreement  shall  be  construed 
as  approval  by  that  Administration. 
When  (mly  a  single  Administration  is 
concerned,  the  procuring  activity  proc¬ 
essing  a  proposed  novation  agreement 
shall  give  similar  notice  of  it  to  all  other 
interested  procuring  activities  in  that 
Administration . 

(d)  Where  substantial  alterations  or 
additions  to  the  formats  set  forth  in 
FPR  1-26.402  and  FPR  1-26.403  are  con¬ 
sidered  appropriate  by  the  Administra¬ 
tion  processing  the  proposed  agreement, 
that  Administration  shall  coordinate  the 
agreement  with  the  other  Administra¬ 
tions  prior  to  execution.  Any  objection 
shall  be  resolved  before  the  agreement 
is  executed. 

(e)  A  signed  copy  of  the  executed 
novation  agreement  or  change  of  name 
agreement  shall  be  forwarded  to  the  con¬ 
tractor,  a  signed  copy  shall  be  retained 
in  the  Administration  executing  the 
agreement,  and  where  more  than  one 
Administration  is  involved,  two  copies  of 
the  agreement  shall  be  distributed  to  the 
apprf^riate  addressee  listed  in  DOTPR 
12-26.450  (b). 

(f)  After  execution  and  distribution  of 
an  agreement,  an  administative  change 
(Standard  Form  30)  shall  be  prepared 
by  the  processing  activity  incorporating 
a  summary  of  the  agreement  and  attach¬ 
ing  thereto  a  complete  list  of  the  con¬ 
tracts  affected.  For  single  Administration 
agreements,  three  copies  of  the  Standard 
Form  30  shall  be  furnished  for  each  con¬ 
tract  to  the  procuring  activities  con¬ 
cerned,  and  for  multl-Administration 
agreements,  to  the  appropriate  addressee 
listed  in  DOTPR  12-26.450(b) . 

PART  12-30— CONTRACT  FINANCING 

Subpart  12-30.5 — Prowrasa  Payments  Ba«a4  on 
Coat* 

Sec. 

12-30.619  Contractor's  request. 

Authoeitt:  See.  306(c),  63  Stat.  389;  40 
UB.C.  486(0).  10  u  se.  2301-2314. 


Subpart  12-30J  Progan  Paymanta 
Based on  Coita 

$12—30.519  Contractor**  requeat. 

All  Invoices  for  progress  payments  de¬ 
scribed  In  FPR  1-30.619  shall  be  sup¬ 
ported  by  DOT  Form  F  4220.2  titled 
“Contractor’s  Request  for  Progress  Pay¬ 
ment’’  (or,  at  the  contractor’s  option,  he 
may  sutoilt  DOD  Form  1195),  with  smy 
other  information  that  may  be  reason¬ 
ably  required. 

PART  12-50— SERVICE  CONTRACTS 

Sec. 

12-60.000  Scope  of  part. 

Subpart  12-50.1 — Technical  Support  Sarvicas 

12-  50.100  Scope  of  aubpart. 

Subpart  12-50.2 — [Raaarvad] 

Subpart  12-50.3 — Procuramant  of  Eapart  or 
Conaultant  Sarvica* 

13- 60.300  Scope  of  aubpart. 

12-60.301  Negotiation  authority. 

12-50.302  Definition  of  expert.^  and  con- 

sultan  te. 

12-60.303  Policy. 

12-50.304  Limitations  on  use  of  expert  or 
consultant  authority. 

12-60.305  Justification  to  enter  Into  con¬ 
tracts. 

12-50.306  Contracts  with  individual  ex¬ 
perts  or  consultants. 

12-50.306-1  Method  and  amount  of  pay¬ 
ment. 

12-60.306-2  Benefits. 

12-60.306-3  Taxes. 
ia-60fi06-4  Conflict  of  Interest. 

12-50.306-6  Administrative  treatment. 
12-60.307  Contracts  with  firms  for  expert 
or  consultant  services. 

12-60.308  Contracts  for  stenographic  re¬ 
porting  services. 

12-  50.309  Modification  of  contracts. 

Subpart  12-50.4 — Procuramant  of  Mortuary 
Sarvicas 

12  -60.400  Scope  of  subpart. 

12-60.401  Procurement  by  contract . 

12  60.402  Area  of  performance. 

12-60.403  Solicitation  provision. 

12-60.404  Schedule  format. 

12-60.406  Contract  clauses. 

12-50.406  Procurement  by  purchase  order. 

AuTiioatTY:  Sec.  206(c),  63  Stat  389;  40 
U.8.C.  486(c),  10  U.S.C.  2301-2314. 

§  12—50.000  Scope  of  part. 

This  Part  deals  generally  with  the  ob¬ 
taining  of  services  by  contract,  and  spe¬ 
cifically  with  certain  tjrpes  of  contracts 
which  can  properly  be  classified  as  serv¬ 
ice  contracts.  It  does  not  cover  the  serv¬ 
ices  of  individuals  obtained  by  direct  w>- 
pointment  or  through  normal  Civil  Serv¬ 
ice  employment  procedures,  nor  does  It 
cover  the  obtaining  of  services  by  grant. 

Subpart  12-50.1 — rTechnical  Support 
Services 

§  12—50.100  Scope  of  aubpart. 

Guidance  and  instructions  for  the  pro¬ 
curement  of  non-personal  technical  sup¬ 
port  services  are  set  forth  in  DOT  Order 
4200.13  included  in  DO’TPR  12-99. 

Subpart  12-50.2 — [Reserved] 
Subpart  12-50.3 — Procurement  of  Expert 
or  Consultant  Services 

§  12—50.300  Scope  of  aubpart. 

This  subpart  sets  forth  policy  and  pro¬ 
cedures  for  the  procurement  by  crxitract. 


pursuant  to  5  UJ3.C.  3109,  of  expert  or 
consultant  services  from  Individuals  and 
from  firms.  ’Iliis  sul^art  does  not  govern 
employment  of  Indhrldual'  experts  or 
consultants  by  excepted  appointment; 
the  requirements  for  such  employment 
are  set  forth  In  personnel  regulatkms  of 
the  Civil  Service  Commission  and  of  the 
Department. 

§  1 2—50.301  Negotiation  authority. 

Contracts  with  Individuals  or  firms  for 
expert  and  consultant  services  are  usu¬ 
ally  negotiated,  normally  under  the  au¬ 
thority  of  41  UJS.C.  252(c)(4),  (»'  10 
U.S.C.  2304(a)  (4) .  as  applicable. 

§  12—50.302  Definition  of  experts  and 
conaultanto. 

(a)  ’The  term  “experts”  means  those 
persons  who  are  exceptkmally  qualified 
in  a  particular  field,  by  educatimi  or  by 
experience,  to  perform  some  specialized 
service.  The  term  “c<msultants”  means 
those  persons  whose  advice  and  counsel 
are  sought  on  matters  of  Departmental 
interest.  ’These  terms  also  include  firms 
meeting  the  foregoing  definitions. 

(b)  St^ograiHilc  reporting  services 
are  Included  in  the  term  “expert  or  con¬ 
sultant  services”  for  purposes  of  procure¬ 
ment  by  contract  under  this  subpart. 

§  12-50.303  PoUcy. 

(a)  ’The  proper  use  of  experts  and  con¬ 
sultants  Is  a  legitimate  and  economical 
way  to  improve  Government  services  and 
operations.  Activities  of  the  Department 
can  be  strengthened  by  utilizing  the 
highly  specialized  knowledge  and  skills 
of  such  Individuals.  Accordingly,  the 
services  of  experts  and  consultants  may 
be  used  at  any  organizational  level  to 
help  managers  achieve  maximum  effec¬ 
tiveness  and  economy  In  their  opera¬ 
tions. 

(b)  ’The  following  are  examples  of 
services  which  may  be  procured  from  ex¬ 
perts  or  consultants  by  contract; 

(1)  Specialized  opinion  unavailable  In 
the  Department; 

(2)  Outside  points  of  view,  to  avoid  too 
limited  Judgment,  on  critical  administra¬ 
tive  or  technical  issues; 

(3)  Advice  on  develoiunents  in  indus¬ 
trial  and  other  research; 

(4)  For  especially  important  projects, 
opinions  of  noted  experts  which  are 
highly  important  to  the  success  of  an 
undertaking; 

(5)  nie  advisory  participation  of  citi¬ 
zens  to  develop  or  implement  Govern¬ 
ment  programs  that  by  their  nature  or 
by  statute  call  for  citizen  participation; 

(6)  The  services  of  specialists  (ex¬ 
perts)  who  are  not  needed  full-time,  who 
cannot  serve  regularly  or  full-time,  or 
whose  full-time  employment  is  uneco¬ 
nomical  to  the  Government. 

§  12—50.304  Limitations  on  U’>o  of  ex¬ 
pert  or  consultant  authority. 

(a)  Authority  to  employ  experts  or 
consultants,  whether  by  contract  or  by 
aiHiointment,  is  limited  to  Secretarial  of¬ 
ficers  and  heads  of  Operating  Adminis¬ 
trations.  They  shall  not  be  used  to  per¬ 
form  duties  which  can  be  performed  by 
regular  employees,  to  fill  positiCHis  which 
call  for  full-time  continuing  employees. 
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or  to  circiimTenI  comitetttlve  civil  servloe 
procedures  and  CiaaBtflcatton  Act  pay 
limits.  Tbe  prior  approval  of  the  Deputy 
Secretary  is  requiiad  for  any  expert  or 
c<Nisultant  ocwtract  or  svies  ot  contracts 
vrlth  the  same  individual  or  firm  that  will 
reimburse  him  for  a  total  of  more  than 
10  days’  work,  in  any  consecutive  12- 
month  period. 

(b)  Ihe  nature  of  the  duties  to  be  per¬ 
formed  must  be  temporary  (not  more 
than  one  year)  or  Intmnittent  (not  cu- 
inulatlvely  more  than  130  working  days 
in  any  consecutive  12-month  period), 
and  no  contract  shall  be  entered  into  for 
longer  than  (me  year  at  a  time. 

(c)  Expert  or  consultant  services  shall 
not  be  (ised  when  existing  facilities  of  the 
Department  are  adequate  or  when  per¬ 
sonnel  with  the  necessary  skills  can  be 
obtained  through  normal  civil  service 
appointment  procedures.  Procurement  of 
expert  or  consultant  services  shall  not 
be  used  as  a  means  of  circumventing 
manpower  space  ceilings  or  the  limit  on 
the  (tally  rate  thsd  experts  or  consultants 
may  be  paid  under  section  9(b)  of  the 
DOT  Act. 

§  12—50.305  Jastifieation  lo  rairr  into 
contracts. 

I 

(a)  AH  contracts  to  be  entered  into 
pursuant  to  5  U.S.C.  3109  or  other  statu¬ 
tory  auth(H'ity  for  expert  or  consultant 
services  must  be  justllled  in  writing  and 
the  Justifl(»tion  signed  by  the  appropri¬ 
ate  Secretarial  officer  or  head  of  Gyr¬ 
ating  Administration.  Ordinarily  each* 
contract  shall  be  separately  authorize(L 
However,  when  the  Justification  can  ap¬ 
propriately  be  made  with  respect  to  a 
class  of  (xmtracts,  the  authorizing  official 
may  execute  a  blanket  auttiori^  for  that 
class  of  contracts. 

(b)  Each  Justification  shall  authorize 
a  contract  or  class  of  contracts  to  be  en¬ 
tered  into  during  a  stated  polod  not  to 
exceed  one  year.  A  Justification  may  be 
issued  diulng  one  fis(^  year  to  authorize 
a  contract  or  class  (^  contracts  to  be  en¬ 
tered  into  during  the  f(dlowlng  fiscal 
year,  provided  the  determinations  are 
reasonably  expected  to  hold  true  at  the 
time  the  contract  or  c(mtiacts  are  to  be 
entered  into. 

(c)  Each  Justification  shall  (xmtain  the 
following: 

‘  (1)  A  brl^  desciiption  of  the  services 

authorized  to  be  prociued,  the  estimated 
time  of  performance  and  the  estimated 
cost; 

^  (2)  Determination  with  respect  to  the 

particular  contract  or  class  ot  contracts 
that: 

i  (1)  The  duties  to  be  polormed  are  of 
’  a  temporary  or  Intermittent  nature; 

(11)  The  existing  facilities  of  this  De¬ 
partment  are  Inadequate  to  furnish  the 
services;  and 

'  (ill)  It  to  not  feasible  to  obtain  per- 
aocnel  with  the  necessary  sidlle  from 
other  Federal  agencies  or  through  oar~ 
mal  civil  service  appointmmit  proce- 
^doree. 


8  11-50.306  Coatracls  wllk  ladividunl 
experts  or  coasuhaaU. 

6  12-50.306-1  Metliod  and  amount  of 
payment. 

The  contract  may  provide  for  com¬ 
pensation  at  rate  for  time  actually 
worked  (eg;.,  amoimt  per  day.  per  week, 
per  month,  etc.),  or  it  may  provide  for 
performance  of  a  specific  task  at  a  fixed 
price,  or  it  may  provide  for  nominal 
compensation.  The  amoimt  of  rate  oi 
payment  will  be  determined  on  a  case- 
by-case  basis,  taking  into  account 
(among  any  other  relevant  factors)  the 
relative  Importance  of  the  duties  to  be 
performed,  the  statiue  of  the  Individual 
in  his  specialized  field,  comparable  pay 
for  positions  under  the  Classification 
Act  or  other  Federal  pay  systems,  rat^ 
paid  by  private  employers,  and  rates 
previously  paid  other  experts  or  consult¬ 
ants  for  similar  work.  C(xnpensatl(m  at 
a  per  diem  rate  will  be  no  more  than 
that  permitted  by  statutory  authority 
and  normally  no  less  than  $55.  In  addi¬ 
tion,  the  contract  may  provide  for  such 
expenses  as  would  be  authorized  for  a 
Oovernmoit  employee,  including  actual 
transportation  and  per  diem  in  lieu  of 
subsistence  while  the  expert  or  consult¬ 
ant  is  traveling  between  his  home  or 
place  of  business  and  his  official  duty 
station.  However,  no  more  than  one 
round-trip  to  the  official  duty  station 
shall  be  provided  unless  the  services  are 
rendered  on  an  intermittent  basis. 

§  12-50.306-2  Benefits. 

No  benefits  shall  be  accorded  the  con¬ 
tractor  which  are  not  specifically  pro¬ 
vided  for  in  the  written  contract. 

§  12-50.306-3  Taxes. 

Where  the  Individual  is  to  render 
services,  the  compensation  generally  is 
subject  to  FICA  (S(x:ial  Security) ,  FDTA 
(Unemployment),  and  federal  Income 
withholding  tax.  It  may  also  be  neces¬ 
sary  to  report  or  withhold  state  Income 
tax  imder  5  UH.C.  5517.  The  contract¬ 
ing  officer  shall  take  approiMiate  steps 
in  coordination  with  the  cognizant  per¬ 
sonnel  office  to  have  deducti(m8  and  re¬ 
ports  made  where  re(iulred  by  law. 

§  12—50.306—4  Conflict  of  interest. 

The  contracting  officer  shall  assure 
himself  that  individual  experts  or  con¬ 
sultants  who  are  to  render  s^rlces  un¬ 
do:  (x>ntract.  familiarize  themselves  with 
Executive  Ordo:  11222,  May  8.  1965,  Part 
m,  “Standards  of  Ethical  C(mduct  for 
Special  Government  Employees,”  30  FH 
6469  (1965),  and  that  they  comply  with 
it  and  with  Departmental  regulations 
implementing  It. 

6  12—50.30^5  Administrative  treat- 
neat. 

Individual  experts  or  consultants  who 
are  to  render  pers(mal  services  under 
C(Hitract  are  charged  against  personnel 
ceilings  In  the  same  way  as  eiqierts  and 
consultants  employed  by  excepted  ap- 
pointmoit.  Also,  the  cognizant  person- 


n<d  office  must  maintain  certain  rec¬ 
ords  on  individual  experts  and  ccnsult- 
ants  who  render  personal  services. 
Therefore,  the  contracting  officer  shall 
effect  necessary  coordination  with  the 
cognizant  personnel  office  before  award 
of  a  contract  for  expert  or  c(msultant 
services,  and  may  also  designate  the  ap¬ 
propriate  personnel  officer  as  his  rep¬ 
resentative  for  the  purpose  of  obtaining 
necessary  data  from  the  contractor  for 
tax  withholding  purposes,  for  suitability 
investigation  under  Executive  Order 
10450  and  for  administering  applicable 
conflict  of  interest  provisions. 

§  12—50.307  ContrarU  with  firms  fur  cx. 

prri  or  ronsullant  aervicca. 

Contracts  with  firms  for  expert  or  con¬ 
sultant  services  ordinarily  need  deal  only 
with  rights  and  obligations  as  between 
the  Government  and  the  firm,  and  need 
not  deal  with  the  question  of  compensa¬ 
tion  by  the  firm  of  the  individuals  it  as¬ 
signs  to  the  work  or  with  any  other 
rights  or  obligations  as  between  the  firm 
and  these  individuals. 

§  12—50.308  Contracts  for  stenographic 

reporting  services. 

Stenographic  reporting  services  nor¬ 
mally  are  provided  by  Federal  Govern¬ 
ment  emidoyees  appointed  under  the 
usual  (dvil  service  procedures.  However, 
these  services  may  be  procured  by  con¬ 
tract  from  individuals  or  firms  pursuant 
to  5  UB.C.  3109,  or  other  statutory  au¬ 
thority  where  there  are  variable  require¬ 
ments  or  insufficient  (juallfled  perstmnel, 
and  necessity  or  ec(Hiomy  to  the  Govern¬ 
ment  demands  pr(x:urement  by  contract. 
Su(Ui  contracts  normally  dudl  be  written 
on  an  end-product  basis  and  payment 
made  according  to  d^vered  items  (e«.. 
number  of  copies  of  transcript,  words  per 
page,  etc.) ,  and  the  c(Hitractor  ordinarily 
shall  be  required  to  furnish  the  necessary 
material  (typewriter,  paper,  bindings, 
etc.).  These  contracts  are  subject  to  all 
provisions  of  this  subpart. 

8  12—50.309  Modification  of  contract*. 

When  supplemental  agreements  or 
change  orders  are  required  which  sub¬ 
stantially  change  the  basis  upon  which 
the  Justification  was  made,  such  as  to  re¬ 
vise  substantially  the  scope  of  work  (X 
time  limitations,  or  to  i^ply  additional 
fimds,  authorization  shall  be  requested 
in  the  same  way  and  is  subject  to  the 
same  limitations  as  authorization  to  pro¬ 
cure  the  total  services  by  (xmtract  would 
have  required  in  the  first  place. 

Subpart  12-50.4 — Procurement  of 
Mortuary  Services 

§  12—50.400  Sc(^>e  of  mibpart. 

TTiis  subpart  to  applicable  only  to  the 
Coast  Guar(L  It  sets  forth  procurement 
procedures  peculiar  to  contracts  for 
mortuary  services  (the  care  of  remains) 
of  Coast  Guard  personnel. 

8  12—50.401  Procurement  by  contract, 

(a)  Where  an  existing  contract  for  the 
care  of  remains  to  not  available  for  Coast 
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Guard  use,  procurement  of  such  services 
shall  be  formally  advertised  except 
where  negotiation  is  authorized,  con¬ 
sistent  with  limitations  and  requirements 
set  forth  in  Chapter  12B  of  the  Cocust 
Guard  Personnel  Manual. 

(b)  The  contract  format,  terms  and 
conditions,  and  clauses  set  forth  in  this 
subpart  are  appropriate  for  inclusion  in 
a  requirements  type  contract.  TTiey 
shouid  be  altered  as  deemed  necessary 
the  contracting  officer  to  fit  a  diflerentv 
contract  type  or  procurement  situation. 


enough  to  Include  a  carrier  terminal 
commonly  used  by  people  within  such 
area,  the  contract  area  of  performance 
shall  specifically  state  that  It  Includes 
such  terminal  as  a  pickup  or  delivery 
point. 

§  12— S0.403  .Solicilaliun  pruviHion. 

Invitations  for  bids  for  mortuary 
services  contracts  shall  contain  the  pro¬ 
vision  set  forth  below.  This  provision 
.shall  be  appropriately  modified  for  use 
in  requests  for  proposals. 


§  12—50.402  Ar<*a  of  perfurmam-f. 

Each  contract  for  care  of  remains  shall 
clearly  define  the  geographical  area  cov¬ 
ered  by  the  contract.  The  area  shall  be 
determined  by  the  activity  entering  into 
the  contract  in  accordance  with  the  fol¬ 
lowing  general  guidelines.  It  shall  be  an 
area  using  political  boundaries,  streets, 
and  other  features  as  demarcation  lines. 
Generally,  this  should  be  a  size  roughly 
equivalent  to  the  contiguous  metropoli¬ 
tan  or  municipal  area  enlarged  to  indude 
the  activities  served.  In  the  event  the 
area  of  performance  best  suited  to  the 
needs  of  a  particular  contract  is  not  large 


Award  to  Single  Bidder 

Subject  to  the  provisions  contained  herein, 
(x\<  .ird  .than  be  made  to  a  single  bidder.  Bids 
must  Include  unit  prices  for  each  item  listed 
in  order  that  bids  may  be  properly  evaluated. 
Failure  to  do  this  shall  require  rejection  of 
the  entire  bid.  Bids  shall  be  evaluated  on 
the  basis  of  the  estimated  quantities  shown 
and  award  shall  be  made  to  that  responsive/ 
responsible  bidder  whose  total  aggregate 
price  Is  low. 

§  12—50.404  St'licdule  formal. 

Set  forth  below  is  an  example  of  a 
Schedule  format  suitable  for  use  in 
solicitations: 


Item 

No. 

SupplleN  scrvli-e*.  ami  traii.-iiiorlalion 

F.stimateil 

quantity 

Unit 

Unit  Amotint  . 
price 

For  R  type  I  CRsket,  Ktandard  i<l».e,  supplie.s  and  aervire.s  in 
a<*eordanre  with  apeeitlcatioim 

For  a  tvi)*  11  rai,kvt,  iitandard  siiie,  supplier  and  servM'ea  in 
aocord^re  with  s|H><'irieation!t.' 

F'or  a  BblppiiiK  ewte,  iitandard  site,  in  aeotmlain  e  with 
flcRtions.  (For  use  with  item  1  or  2  aliuve  ) 

For  •  type  I  casket,  exreeding  standard  site,  suiiplie'  anil 
services  in  accordance  with  siiecilleaUoiNi. 

For  a  tyiie  11  casket,  exceeding  standard  site,  supplies  and 
servicM  in  accordance  with  specincatioiis. 

For  shipping  case,  exciyding  standarii  site,  in  accordance  a  illi 
siiecin^ions.  (To  l>e  used  with  item  4  or  6  aliove.) 

For  transportation  of  remains,  In  accordance  with  sitocifica- 
tions  and  as  |>rovided  (or  In  pars.  ( b)  and  (c)  of  the  area  of 
performance  clause  of  this  («ntrai-t. 

Kai'h . 

3 

A 

.. 

do  . 

. 

§  12—50.405  Contract  clauses. 

The  clauses  in  DOTPR  12-7.50  shall,  if 
appropriate,  be  included  in  contracts. 

§  12—50.406  Prm'iirenienI  by  purchase 
order. 

Where  no  contract  for  mortuary  serv¬ 
ices  exists  and  the  use  of  a  purchase 
order  is  appropriate,  such  services  shall 
be  obtained  by  use  of  DD  Form  1155  and 
DD  Form  1155r.  in  accordance  with  the 
following  instructions : 

ta)  The  “Changes”  clause  (paragraph 
17  of  DD  Form  1155r)  shall  be  deleted 
and  the  “Changes”  clause  in  DOTPR 
12-7.5001-29  shall  be  substituted  there¬ 
for. 

(b)  The  “Additicmal  Default  Provi¬ 
sion”.  clause  in  DOTPR  12-7.5001-23 
shall  be  Included  in  the  purchase  order 
except  it  shall  be  amend^: 

(1)  By  changing  paragraph  (a)  there¬ 
of  to  read:  “(a)  This  clause  supplements 
the  ‘Termination  for  Default’  clause  of 
this  contract.” 

(2)  By  changing  the  first  sentence  of 
paragraph  (b)  thereof  to  read:  “This 
contract  may  be  terminated  for  default 
by  written  notice  if  during  the  perform¬ 
ance  of  this  contract:”. 

(c)  The  following  clauses  shall  also 
be  Included  In  the  purchase  order: 


(1)  The  “Specifications”  clause  In 
DOTPR  12-7.5001-18. 

(2)  The  “Delivery  and  Performance” 
clause  in  DOTPR  12-7.5001-21. 

(3)  The  “Subcontracting”  clause  In 
DOTPR  12-7.5001-22. 

(4)  'The  “Inspection”  clause  in  DOTPR 
12-7.5001-24. 

(5)  The  "Professional  Requirements” 
clause  in  DOTPR  12-7.6001-26. 

(6)  The  “Facility  Requirements” 
in  DOTPR  12-7.5001-27. 

(7)  The  “Prepara tiOTi  History”  clause 
in  EKDTPR  12-7.5001-28. 


PART  12-60— CONTRACT  APPEALS 

S«c. 

12-60.000  Scope  of^iart. 

Subpart  12-60.1 — Contract  Appeals  Board 
12-60.101  Establishment. 

12-60.102  Qualifications  of  memben. 

12-60.103  Authority  and  dutlee  of  the 

Board  and  Its  members. 
12-60.104  Authority  and  duties  of  the 

chairman. 

Subpart  12-60.2 — Contract  Appeal  Procedures 
12-60.201  aeneral. 

12-60202  Notice  of  appeal. 

12-60.203  Forwarding  of  appeals. 

12-60.204  Dutlee  of  the  contracting  officer. 
12-60.206  AppeUanfs  electkm  aa  to  pro¬ 

cedure. 


Sec. 

12-60.206 

12-60207 

12-60208 

12-60.200 

12-60210 

12-60211 

12-602T1-1 

12-60212 

12-60.213 

12-60.214 

12-60.215 

12-60.216 

12-60217 

12-60.218 

12-60.219 

12-60.220 

12-60.221 

12-60.222 

12-60.223 

12-60224 


Procedur*  for  aubmlaelon  on 
written  record. 

Conference  bearing  procedure. 
Pleadings. 

Motions. 

Prehearing  conference. 

Service  of  piqiers. 

Notation;  e<^y  to  other  party. 
Depoeltlon  and  discovery. 
Prebearing  briefs. 

Notice  of  bearing;  where  and 
when  held. 

Unexcused  abaence  of  a  party. 
Nature  of  bearings. 

Examination  of  wltnese. 

Copies  of  papers. 

Posthesrlng  briefs. 
lYsnscrlpt  of  proceedings. 
Settling  the  record. 
Representation  of  parties. 
Settlement. 

Decisions. 


Authoritt:  Sec.  206(c).  63  Stat.  389;  40 
D  S  C.  486(C).  10D.S.C.  2301-2314. 


§  12—60.000  Scope  of  part. 

This  part  establishes  the  Department 
of  Transportation  Contract  Appeals 
Board,  prescribes  its  functimis  and  pro¬ 
cedures.  provides  for  the  ajvointment  of 
a  chairman  and  members  of  the  Board, 
and  authorizes  the  monbers  of  the  Board 
to  act. 


Subpart  12-60.1 — Contract  Appeals  Board 
§  12—60.101  EstaUishment. 

A  Department  of  Transportation  Con¬ 
tract  AiHieals  Board  (“Board”)  is  estab¬ 
lished.  The  Secretary  of  Transportation 
(“Secretary”)  appoints  and  terminates 
the  appointments  of  the  members  of  the 
Board,  and  designates  one  of  them  as 
chairman.  The  Bocu’d  is  responsible  di¬ 
rectly  to  the  Secretary. 

§  12—60.102*  Qualifications  of  members. 

Each  member  of  the  Board  must  be  a 
qualified  attorney  who  is  admitt^  to 
practice  before  the  highest  court  of  a 
State  or  the  District  of  Columbia,  and 
shall  be  a  civilian  employee  of  a  commis¬ 
sioned  officer  of  the  Department. 

§  1 2—60.103  Authority  and  duties  of  the 
Board  and  its  mendiers. 

(a)  The  Board  acts  for  the  Secretary 
in  hearing  and  deciding: 

(1)  Appeals  by  contractors  from  deci¬ 
sions  made  by  contracting  officers  imder 
contracts  which  provide  for  such  an  ap¬ 
peal  to  the  Secretary;  and 

(2)  Other  matter  as  directed  by  the 
Secretary. 

(b)  In  each  case,  the  Board  shall  make 
a  final  decisicm  which  is  impartial,  fair, 
and  Just  to  the  parties  and  is  sunx>rted 
by  the  record  of  the  case  and  the  law. 
The  member  or  members  assigned  to 
hear  an  appeal  have  authority  to  act  for 
the  Board  in  all  matters  with  respect  to 
such  ameal.  except  that  the  flnni  deci¬ 
sion  is  made  by  a  majority  of  a  panel  of 
Board  m^nbers  designated  by  the  chair¬ 
man  for  that  purpose.  No  member  may 
act  for  the  Board  (x  participate  in  a  de¬ 
cision  If  he  has  participated  directly  in 
any  aspect  ct  the  award  at  administra¬ 
tion  of  the  contract  involved. 
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S  12—60.104  Anihoritx  and  dutiea  of  dia 
chairman. 

The  chalnnaa  la  delegated  aothorltj 
over  and  is  responsible  for: 

(a)  The  internal  organization  and  ad- 
nunistraiion  of  the  Board; 

(b)  The  receipt  and  custody  of  all  pa¬ 
pers  and  material  relating  to  contract 
appeals; 

(c)  The  assignment  of  a  member  or 
members  of  the  Board  to  act  for  the 
Board  in  each  appeal  and  the  assignment 
of  the  panel  of  Board  members  to  decide 
each  aiH>eal; 

(d)  The  designation  of  an  acting 
chairman  during  his  absence,  disqualifi¬ 
cation,  or  disability;  and 

(e)  The  promulgation  of  additional  or 
supplemental  rules  of  procedure,  not  in¬ 
consistent  with  those  established  by  the 
Secretary. 

Subpart  12-60.2 — Contract  Appeal 
Procedures 

S  12-60.201  General. 

(a)  It  is  the  intent  of  the  rules  in  tills 
part  to  provide  for  the  just  and  inexpen¬ 
sive  determination  of  appeals  without 
unnecessary  delay.  It  is  the  objective  of 
the  Board’s  preliminary  proc^ures  to 
encourage  full  disclosure  of  relevant  suid 
material  facts,  and  to  discourage  sur¬ 
prise.  Each  specified  time  limitation  Is. 
a  maximum,  and  should  not  be  fully  ex¬ 
hausted  if  the  action  described  can  be 
accomplished  in  a  shorter  period.  The 
Board  may  extend  any  time  limitation 
(except  the  time  specified  in  the  contract 
for  filing  the  notice  of  appeal)  for  good 
cause. 

(b)  For  the  purposes  of  this  part — 

( 1 )  “The  parties”  means  the  appellant 
and  the  contracting  ofiftcer; 

(2)  “Appellant”  means  the  contactor 
who  appods;  and 

(3)  “Contracting  officer"  means  the 
Government  contracting  officer  whose 
decision  Is  appealed,  or  his  successor. 

(c)  Ordinarily,  the  appellant  has  the 
burden  of  proof. 

S  12—60.202  Notire  of  appeal. 

An  appeal  from  a  decision  of  a  con¬ 
tracting  officer  is  made  by  sending  a 
written  notice  of  i^ipeal  to  the  contract¬ 
ing  officer  addressed  to  the  Secretary. 
The  notice  shall  be  mailed  or  filed  within 
30  days  after  the  date  of  receipt  of  the 
contracting  officer’s  decision,  unless  a 
different  time  is  ixnvlded  in  the  cMitract. 
The  contractor  shall  sign  the  notice. 
Identify  the  contract  involved  and  the 
decision  a];H>ealed  from,  and  state  that 
he  is  appealing  from  that  decision.  A 
general  letter  of  complaint  objecting  to 
some  actiem  may  be  considered  not  to  be 
a  notice  of  appeaL  The  notice  should  be 
In  triiAlcate,  specify  the  part  or  parts 
of  the  decision  from  which  the  appeal  is 
taken,  and  should  state  the  reason  adiy 
^ose  parts  are  erroneous.  The  notice  of 
dectiOQ  referred  to  fax  1 12-60.205,  and 
the  complaint  referred  to  In  i  12-60.20S, 
may  be  filed  with,  or  as  part  of,  the 
notice  of  appeaL 


I  12—60.203  For%rarding  of  appeals. 

Upon  receiving  a  notice  of  appeaL  the 
contracting  officer  shall  endorse  on  the 
original  and  the  copies,  the  date  of  maU- 
ing,  or  the  date  of  receipt  if  otherwise 
filed.  He  shall  immediately  send  the  no¬ 
tice  and  one  copy  to  the  Board  for  dock¬ 
eting.  The  Board  shall  promptly  advise 
the  appellant  and  the  contracting  officer 
ol  the  receipt  of  the  original  notice  of 
an  appeal  (whether  received  from  the 
contracting  officer  or  otherwise),  and 
shall  furnish  the  appellant  a  copy  of 
the  rules  in  this  part  and  advise  him  of 
his  option  of  procedures. 

§  12—60.204  Diilie*  of  the  rontrarliiig 
officer. 

(a)  Within  30  days  after  the  first 
written  notice  to  him  that  an  appeal  has 
been  taken,  the  contracting  officer  shall 
send  to  the  Board  an  appeal  file.  con~ 
sisting  of  the  originals  or  true  copies  of 
the  following: 

(1)  The  findings  of  fact  and  the  deci¬ 
sion  from  which  the  appeal  is  taken,  and 
the  letters  or  other  documents  of  claim 
in  response  to  which  the  decision  was 
issued; 

(2)  The  contract  and  pertinent  spjecl- 
fications,  plans,  drawings,  modifications, 
change  orders,  and  amendments; 

(3)  All  correspondence  between  the 
parties  relating  to  the  dispute; 

(4)  Transcripts  of  any  testimony  tak¬ 
en  in  (xxinection  with  the  dispute,  and 
any  affidavits  or  statements  of  any  wit¬ 
nesses  that  were  considered  by  the  con¬ 
tracting  officer  in  reaching  his  decision; 
and 

(5)  Any  additional  data  that  the  con¬ 
tracting  officer  may  consider  pertinent. 

(b)  The  contracting  officer  shall  re¬ 
tain  a  complete  copy  d  the  appeal  file, 
except  for  voluminous  exhibits  of  which 
the  appellant  has  identical  copies,  or 
which  the  appeUant  has  had  the  oppor¬ 
tunity  to  inspect.  At  the  time  the  file  is 
sent  to  the  Board  he  shall  so  notify  the 
appellant,  provide  him  with  a  listing  of 
its  content^  and  advise  him  that  he  may 
examine  it  at  the  office  of  the  omtract- 
ing  officer  or  the  Board.  As  soon  as  pos¬ 
sible  the  appellant  should  suggest  to  the 
Board  any  additional  documentatioa  he 
considers  pertinent  fm*  inclusion  In  the 
appeal  file.  The  Board  may  order  the  in¬ 
clusion  of  the  suggested  materlaL 

§  12-60.205  Appellant's  election  as  to 
procedure. 

(a)  The  appellant  may  elect  to  have 
the  appeal  considered  upon: 

(1)  The  written  reomd.  without  oral 
hearing  (S  12-60.206) ; 

(2)  A  conference  hearing  (|  12-60.- 
207) ;  or 

(3)  A  hearing  under  the  Board’s  reg¬ 
ular  procedure. 

(b)  The  appellant  diall  notify  the 
chairman  of  the  Board  of  his  electloa' 
within  30  days  after  the  date  he  reeehres 
the  contracting  officer's  notice  of  tnois- 
mlttal  of  the  appeal  file  under  8  12-60.- 
204. 


(c)  For  good  cause,  at  the  timely  re¬ 
quest  of  the  contracting  officer  or  on  the 
Board’s  own  motion,  the  Board  may  di¬ 
rect  that  the  parties  fedlow  either  the 
conference  hearing  procedure  or  the  reg¬ 
ular  procedure  if  the  appellant  has 
elected  to  have  the  iqipeal  considered 
upon  the  written  record;  or  it  may  direct 
that  the  parties  follow  the  regular  pro¬ 
cedure  if  the  appellant  hsus  elected  to 
hqve  the  appeal  considered  under  the 
’^COTference  hearing  procedure. 

8  12—60.206  Procedure  for  suI>mi^^tiun 
on  written  iword. 

If  the  appeal  is  considered  on  tlie 
written  record,  the  pleadings  specified  in 
8  12-60.208  are  not  required.  The  ai>pel- 
lant  may  submit  to  the  Board  any  addi¬ 
tional  relevant  material  for  the  record 
within  45  days  after  the  date  he  receives 
the  contracting  officM^s  notice  of  trans¬ 
mittal  of  the  appeal  file  imder  8  12-60.- 
204.  The  contracting  officer  shall  submit 
any  answering  material  within  30  days 
after  the  date  he  receives  the  material 
submitted  by  the  appellant.  Thereafter 
the  record  shall  be  settled  as  provided 
in  8  12-60.221  after  at  least  15  days  no¬ 
tice  to  the  parties  by  the  Boud.  The 
Board  may  permit  the  record  to  be  sup¬ 
plemented  by  oral  argument  and  by 
briefs. 

§  12—60.207  Conforenrr  hearing  procr- 
diirr. 

(a)  General.  This  procedure  provides 
a  means  for  hearing  and  deciding  ap¬ 
peals  which  is  more  expeditious  and  in¬ 
formal  than  the  regular  procedure  set 
forth  in  the  rules  in  this  part.  It  may  be 
of  particular  value  when  the  appellant 
regards  only  limited  additional  testi¬ 
mony  and  oral  argument  as  necessary  to 
sust^n  his  case  on  the  written  record. 

(b)  Pleadings  and  issues.  Under  the 
conference  hearing  procedure,  pleadings 
are  not  required.  The  Issues  are  those 
raised  by  the  appellant’s  claim  letter  and 
the  contracting  officer’s  decision  or  those 
identified  at  a  prehearing  conference. 

(c)  The  hearing.  The  hearing  consists 
of  an  informal  conference  at  which  the 
evidence  is  presented  and  discussed  by 
the  witnesses.  The  presiding  Board 
member  ccmtrols  the  course  ot  the  hear¬ 
ing.  He  may  vary  the  order  or  presenta¬ 
tion  so  that  all  evidence  on  a  particular 
issue  is  received  at  the  same  time  and  he 
may  refuse  to  receive  any  evidence  or 
sugument  on  matters  not  directly  in  issue 
or  any  repetitive,  irrelevant,  prejudicial, 
or  improper  materlaL  The  presiding 
Board  member  may  also  develop  facts, 
obtain  admissions,  stipulations,  and  con¬ 
cessions  through  questioning  parties  and 
witnesses. 

(<D  Evidence  and  arguments — how 
presented.  Evidence  and  argument  is  iwe- 
sented  by  the  witnesses  and  the  partlea 
without  regard  to  the  formal  order  of 
proof.  The  technical  rules  of  evidence  do 
not  aq>ply,  but  the  Board  may  refuse 
to  ooDslder  any  statements  or  documents 
which  are  not  of  sufficient  probative 
weight  as  to  be  cansidoed  “substantlsl** 
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evidence.  Although  witnesses  are  not 
separately  and  sequentially  examined 
and  cross-examined,  questioning  and 
cross-questioning  may  be  permitted  when 
needed  to  get  relevant  Information  on 
the  record  or  to  test  the  credibility  of 
witnesses.  Evidence  and  argument  may 
be  limited  to  matters  directly  in  issue. 

(e)  Other  rules.  All  of  the  rules  In 
this  part,  except  IS  12-60.208  and  12- 
60.216  apply  to  appe^  consldo^  under 
the  conference  hearing  procedure. 

§  12-60.208  PIradinKo. 

(a)  Unless  he  elects  to  have  the  appeal 
considered  on  the  written  record  or  un¬ 
der  the  conference  hearing  procedure, 
the  appellant  shall,  within  30  days  after 
receipt  of  the  contracting  officer’s  notice 
of  tnuismlttal  of  the  appeal  file  under 
S  12-60.204.  file  with  the  Board  an  <Higl- 
nal  and  two  copies  of  a  complaint  setting 
forth  a  concise  statement  of  each  of  his 
claims,  alleging  the  basis,  with  appro¬ 
priate  reference  to  contract  provislcms. 
for  each  claim,  and  the  dollar  amount 
claimed.  If  the  Board  orders  a  complaint 
to  be  Hied,  the  complaint  shall  be  filed 
within  the  time  specified  in  the  Board’s 
order. 

(b)  Within  30  days  after  the  date  of 
receipt  of  the  c(Mnplaint.  the  contracting 
officer  shall  file  with  the  Board  an  origi¬ 
nal  and  two  cc^ies  of  an  answer,  .setting 
forth  a  concise  statement  of  his  defense 
to  each  claim  asserted  by  the  appellant. 

(c)  Although  no  particular  form  or 
formality  is  required,  the  complaint  and 
answer  shall  fulfill  the  generally  recog¬ 
nized  requirements  for  pleading. 

§  12—60.209  Motions. 

(a)  Motions  are  made  by  filing  an 
original  and  two  copies  thereof,  together 
with  any  supporting  papers,  with  the 
Board.  Motions  may  also  be  made  upon 
the  record,  in  the  presence  of  the  other 
party,  at  a  prehearing  conference  or 
hearing.  The  Board  .shall  consider  any 
timely  motion: 

(1)  For  extension  of  time  or  to  cure 
defaults; 

(2)  To  require  that  a  pleading  be 
made  more  definite  and  certain,  or  for 
leave  to  amend  a  pleading ; 

(3)  To  dismiss  for  lack  of  Jurisdiction; 
to  dismiss  for  failxire  to  prosecute;  or  to 
grant  summary  relief  because  a  pleading 
does  not  raise  a  justifiable  issue; 

(4)  For  discovery,  fw  interrogatories 
to  a  party,  and  for  the  taking  of  deposi¬ 
tions  ; 

<5)  To  reopen  a  hearing;  or  to  recon¬ 
sider  a  decision;  or 

<6)  For  any  other  appropriate  order. 

(b)  The  Board  may,  on  Its  own  mo¬ 
tion,  initiate  any  such  action  by  notice 
to  the  palsies.  Unless  a  longer  time  is 
allowed  by  the  Board,  a  party  who  re¬ 
ceives  a  moticm  shall  file  any  answering 
material  within  20  days  after  the  date 
of  receipt.  The  Board  shall  make  an 
order  on  each  motion  that  Is  appropriate 
and  jtist  to  the  parties,  and  upon  condi¬ 
tions  that  will  promote  efficiency  in  dis¬ 
posing  of  the  appeal.  The  Board  may 
permit  oral  hearing  or  argximent  an  mo¬ 
tions,  and  may  require  the  presentation 


of  briefs.  Motions  to  reconsider  a  deci¬ 
sion  must  be  made  within  30  days  after 
the  date  of  recelpi  of  the  decision. 

8  12—60.210-^  Prehearing  conference. 

(a)  The  Board  may,  upon  the  request 
of  either  party,  or  upon  Its  own  motion, 
require  the  parties  to  iq>pear  for  a  pre- 
hearing  conference  to  consider — 

(1)  Simplification  or  clarification  of 
the  Issues; 

(2)  Stipulations  and  admissions; 

(3)  Limitations  on  the  evidence  and 
the  number  of  witnesses  whose  testi¬ 
mony  is  to  be  presented; 

(4)  Possibility  of  agreement  on  any 
of  the  issues  in  dispute;  and 

(5)  Any  other  matter  that  may  aid  in 
the  disposition  of  the  appeal. 

(b)  ’The  presiding  Board  member  shall 
reduce  resmlts  of  the  conference  to  writ¬ 
ing,  The  results  are  a  part  of  the  record. 

§  1 2-60.2 1 1  .Scoicc  of  papers. 

Except  for  the  appeals  file,  a  copy  of 
each  document  and  each  communication 
to  the  Board  shall  be  served  upon  the 
other  party  at  the  time  it  is  filed  with  or 
sent  to  the  Board.  Service  of  papers  shall 
be  made  personally  or  by  mail. 

§  12—60.211—1  Nolalion;  c«ipy  to  other 
party. 

Except  for  the  appeals  file,  each  writ¬ 
ten  communication  to  the  Board  from 
or  on  behalf  of  the  contracting  officer  or 
the  appellant  shall  include  a  notation  or 
statement  that  a  copy  has  been  served 
on  or  sent  to  the  other  party.  ’The  letter 
to  the  Board  transmitting  the  appeal  file 
shall  indicate  that  a  copy  of  the  letter 
and  a  list  of  the  documents  have  been 
sent  to  the  appellant. 

§  12—60.212  Deposit ioii«  mii«I  iliM'overy. 

•  a)  Depositions. 

( 1 )  After  an  appeal  has  been  docketed, 
the  Board  may.  for  good  cause,  order  the 
taking  of  the  testimony  of  any  person, 
by  deposition  up<Hi  oral  examination  or 
written  interrogatories.*'A  party’s  appli¬ 
cation  for  the  order  shall  specify  whether 
the  deposition  is  for  (i)  the  purpose  of 
discovery,  or  (ii)  use  as  evidence. 

(2)  The  taking  of  evidentiary  deposi¬ 
tions  will  not  ordinarily  be  ordered  un¬ 
less  it  appears  that  it  is  impracticable  to 
present  the  witness’  testimony  at  the 
hearing  of  the  appeal,  or  unless  a  hear¬ 
ing  has  been  waived  and  the  case  sub¬ 
mitted  or  the  written  reewd  pursuant 
to  5  12-60.206.  TestimcHiy  taken  by  dep¬ 
osition  shall  not  be  considered  part  of 
the  evidence  in  the  hearing  of  an  appeal 
unless  and  until  it  is  offered  and  received 
in  evidence.  It  shall  not  ordinarily  be  re¬ 
ceived  in  evidence  if  the  witness  can  tes¬ 
tify  personally  at  the  hearing,  except 
that  depositions  may  be  used  to  contra¬ 
dict  or  impeach  the  testimony  of  wit¬ 
nesses. 

(b)  Inspection  of  documents.  For  good 
cause,  the  Board  may  order  any  party 
to  produce  and  permit  the  inspection  and 
copying  or  photographing  of  designated 
dociunents,  not  privileged,  regarding  any 
matter  that  is  relevant  to  the  appeal. 


(c)  Admission  of  facts.  For  good  cause 
shown,  the  Board  may  permit  a  party  to 
serve  upon  the  opposing  party  a  request 
for  the  admission  of  specified  facts. 

(d)  Orders  of  the  Board.  Hie  time, 
place  and  manner  of  taking  depositions, 
producing  documents  or  making  admis¬ 
sions  under  this  seetkm  shall  be  governed 
by  the  order  of  the  Board. 

8  12-60.213  Prehearing  briefs. 

Either  party  may  file  a  prehearing 
brief,  and  the  Board  may  require  both 
parties  to  submit  prehearing  briefs.  Such 
a  brief  should  be  filed  at  least  15  days  be¬ 
fore  the  date  set  for  hearing. 

§  12—60.214  Notice  of  hearing;  where 
and  when  held. 

Hearings  are  held  in  Washington,  D.C., 
except  that.  up<m  request  seasonably 
made  and  upon  good  cause  shown,  the 
Board  in  its  discretion  may  set  the  hear¬ 
ing  at  another  location.  Hearings  are 
schedided  by  the  Bocurd  with  due  consid¬ 
eration  to  the  regular  order  of  tuipeals, 
the  desires  of  the  parties,  the  require¬ 
ment  for  Just  and  inexpensive  determi¬ 
nation  of  appeals  without  unnecessary 
delay,  and  other  pertinmt  factors.  The 
parties  shall  be  given  at  least  15  days  no¬ 
tice  of  the  time  and  place  set  for  hear¬ 
ings. 

§  12— 60.2 IS  Unexcused  aboi'iice  of  a 
parly. 

The  unexcused  absence  of  a  party  at 
the  time  and  place  set  for  hearing  does 
not  delay  the  hearing.  In  such  a  case,  the 
hearing  proceeds  and  the  case  is  consid¬ 
ered  to  be  submitted  wi  the  written  rec¬ 
ord  by  the  absent  party,  as  provided  in 
§  12.60.206. 

§12—60.216  Nature  of  hearings. 

Hearings  shall  be  as  Informal  as  may 
be  reasonable  and  appropriate  under  the 
circumstances.  Subject  to  the  discretion 
of  the  presiding  Board  member  as  to  the 
extent  and  manner  of  the  presentation 
of  such  evidence,  the  appellant  and  the 
contracting  officer  may  offer  any  rele¬ 
vant  evidence  that  would  be  admissible 
imder  the  generally  accepted  rules  of 
evidence  applied  in  the  courts  of  the 
United  States  in  nonjury  trials.  In  gen¬ 
eral.  admissibility  depends  on  relevancy 
and  materiality.  Letters  or  copies 
thereof,  affidavits,  or  other  evidence  may 
be  admitted  in  the  discretion  of  the  pre¬ 
siding  Board  member.  The  weight  to  be 
attached  to  evidence  presented  in  any 
particular  form  is  within  the  discretion 
of  the  Board,  after  considering  the  cir¬ 
cumstances  of  the  particular  case.  The 
Board  may  in  any  case  require  evidence 
in  addition  to  that  offered  by  the  parties. 

§  12—60.217  Examination  of  wiine«so<i.  ^ 

Witnesses  before  the  Board  may  be 
examined  orally  under  oath  or  affirma¬ 
tion.  If  the  testimony  of  a  witness  is  not 
given  under  oath  the  Board  shall  warn 
the  witness  that  his  statements  are  sub¬ 
ject  to  sections  287  and  1001  of  TiUe  18, 
United  States  Code,  and  any  other  pro¬ 
visions  of  law  imposing  penalties  for 
knowingly  making  false  representatkms 
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In  connection  with  claims'  ac&inst  the 
United  States. 

§12-60.218  Copies  of  papers. 

A  true  copy  may  be  substituted  for  any 
book,  reconl,  paper  or  other  document 
that  has  be^  received  in  evidence.  If 
this  is  done,  an  Identical  copy  shall  be 
furnished  to  the  other  party. 

§12—60.219  Posdiearing  briefo. 

Posthearing  briefs  may  be  submitted 
upon  such  terms  as  may  be  agreed  upon 
by  the  parties,  or  as  may  be  directed  by 
the  presiding  Board  member. 

§  12-60.220  Transcript  of  proceedings. 

Unless  the  Board  otherwise  orders, 
testimony  and  argument  at  hearings 
shall  be  reported  i^batlm.  Any  party  to 
a  hearing  may  buy  a  transcript  of  the 
proceedings  at  rates  fixed  by  contract 
between  the  Board  and  the  reporter,  or 
equivalent  rates  If  the  proceedings  are 
reported  by  an  employee  of  the  United 
SUtes. 

§  12-60.221  Settling  the  record. 

(a)  A  case  which  is  heard  is  ready  fcH* 
decision  upon  receipt  of  transcript,  mr 
uptm  receipt  of  briefs  when  briefs  are  to 
be  submitted. 

(b)  A  case  submitted  on  the  record 
pursuant  to  §  12-60.206  is  ready  for  de¬ 
cision  when  the  parties  are  so  notified 
by  the  Board.  At  any  time  before  the 
date  that  such  a  case  is  ready  for  de¬ 
cision.  either  party  may,  upon  good 
cause  shown,  supplement  the  rec<Nrd  with 
documents  and  exhibits  that  the  Board 
considers  relevant  and  material. 

(c)  The  Board  may,  upem  its  own 
motion,  call  upon  either  i}arty.  with  ap¬ 
propriate  notice  to  the  other,  for  evi¬ 
dence  that  It  considers  relevant  and 
material.  The  weight  attached  to  any 
evidence  or  record  te  within  the  discre¬ 
tion  of  the  Board.  Either  party  may  at 
any  stage  of  the  proceeding,  on  notice 
to  the  other  party,  question  by  objection 
the  relevance  or  materiality  of  material 
In  the  record  or  offered  into  the  record. 

(d)  The  Board  record  consists  of  the 
appeal  file  described  in  $  12-60.204  and 
any  additional  material  filed  with  or 
heard  by  the  Board,  except  material 
which  the  Board  strikes  or  excludes. 

(e)  This  record  Is  at  all  times  available 
for  inspection  by  either  party,  upon  rea¬ 
sonable  prior  arrangement,  at  the  office 
of  the  Board.  Copies  of  material  in  the 
record  may,  if  practicable,  be  furnished 
to  the  appellant  upem  paym^t  of  the 
established  fees  for  reproduction.  , 

§  12—60.222  Representation  of  parties. 

An  individual  appellant  may  prosecute 
his  aweal  in  person;  a  corporation,  by 
an  officer;  a  partnership  or  Joint  venture, 
by  a  member;  and  any  appelhmt  may  be 
represented  by  an  attorney.  The  con¬ 
tracting  officer  is  represented  by  Gov¬ 
ernment  coUnseL 

§  12-60.223  Settlement. 

A  dispute  may  be  settled  at  any  time 
before  the  decision  by  the  filing  of  a  writ¬ 
ten  notloe  by  the  appellant  withdrawing 
his  appeal  or  by  written  stipulation  be¬ 


tween  the  appellant  and  the  eontracUng 
offloer,  settling  the  dlnmte.  ProeeediBgs 
may  be  suspended  while  the  parties  are 
considering  settlement. 

§  12—60.224  Df^isions. 

Written  decisions  of  the  Board  shall 
be  forwarded  simultaneously  to  both 
pcuiies.  The  rules  of  the  Board  all 
final  orders  and  declskms  are  open  for 
public  inspection  at  the  offices  of  the 
Board  in  Washington.  D.C.  Decisions  of 
the  Board  are  made  upon  the  record. 

PART  12-70 — GOVERNMENT  PROPERTY 

Sec. 

12-70.000  Scope  of  Part. 

Stibpert  12-70.1--Q«terel 
12-70.101  Definitions. 

12-70.101-1  Property. 

12-70.101-2  Government  property. 
12-70.101-3  Provide. 

12-70.101-4  Material. 

12-70.101-6  Mon-expendable. 

12-70.101-e  Plant  Equipment. 

12-70.101-7  FacUltlm. 

12-70.101-8  Nonaerverable. 

12-7U.101-9  Excess  and  reeldual  contract  In¬ 
ventory. 

12-70.102  Use  for  or  by  omitractors  of 
test  faculties  owned  and  op¬ 
erated  by  the  government. 
12-70.103  Government  property  contract 
clauses. 

12-70.104  Control  of  government  proper¬ 
ty. 

12-70.105  Disposition  of  excess  and  resi¬ 
dual  contract  inventory. 

Subpart  12-70.2 — Fumlahlng  Government 
Material  to  Contractors 

12-70.201  PoUcy. 

12-70.202  Procedure. 

12-70.203  Changing  the  amount  of  material 
to  be  furnlahed  by  the  govern¬ 
ment. 

Subpart  17-70.3 — Providing  Government 
Facilities  to  Contrsetora 

12-70.801  PoUcy. 

12-70.302  Providing  government  faculties 
when  disposal  la  limited. 
12-70303  Offers  to  fumlah  government  fa¬ 
culties. 

12-70.304  Changing  government  faclUtles 
to  be  provided. 

Subpart  12-70.4— Usa  of  Govomment  FaclUtlos 
In  tho  Possosalon  of  Contractors  sr  Subcon¬ 
tractors 

12-70.401  Policy. 

12-70.402  Use  Of  faculties  under  the  cog¬ 
nizance  of  another  department 
or  agency. 

12-70.403  Use  by  anotbw  department  or 
agency  of  faculties  under  the 
cognizance  of  DOT. 

Subpsrt  12-70.S— Property  Administration 

Sec. 

12-70.601  General. 

12-70.502  Besponslbllltles  of  the  contracting 
officer. 

12-70.503  Actions  requiring  approval  of  the 
contracting  officer. 

12-70.604  Assignment  of  responsibility  for 
property  administration. 
12-70.506  ResponsibUltles  of  the  property 
administrator. 

12-70.506  DOTPB  Supplement  1 — Manuel 
for  Control  of  Property  in  Pos¬ 
session  of  Contractors. 

12-70.507  Records  of  government  property. 
12-70.608  Contract  property  eontrol  file. 
12-70.500  Evaluation  and  aniroval  of  eon- 
tractor’s  pre^rty  contnU  sys¬ 
tem. 


See. 

W-TOAiO  Review  of  contractor's  property 
control  system  during  oontraot 
psrformaaoa. 

fubpart  1^7&6— VesMng  af  TMIe  to  Equipment 
Under  ResesrA  Centracts 

12-70.801  General. 

12-70A09  Conditions  of  transfer. 

12-70.608  Oontracts  performed  at  govern¬ 
ment  InstaUatlona. 

SiApart  12-70.7 — DtapoaMon  of  Excoss  ond 
Rosiduol  Controct  Invontory 

12-70.701  General. 

12-70.702  Application  of  PPR,  PPMR  and 
other  DOT  regulations. 

12-70.708  Reports  of  contract  inventory. 
12-70.704  Disposition  methods  and  priori¬ 
ties. 

Subpsrt  12— 70A — Contract  Cloauro 
12-70.801  Actions  by  the  property  adminis¬ 
trator. 

Subpsrt  12-70.0— Contract  Clauses, 
Govomment  Property 

12-70.901  Contract  clauses. 

AtrrHoaiTT:  Sec.  205(c),  03  Stat.  389;  40 
u  s  e.  486(c) .  10  u  s  e.  2301-2314. 

§  12—70.000  Scope  of  Part. 

This  part  sets  forth  the  policies  of  the 
Department  of  Transportation  with  re¬ 
spect  to  providing  property  for  use  by 
contractors  in  connection  with  procure¬ 
ment  by  the  components  of  the  De¬ 
partment  of  Transportation,  prescribes 
responsibilities  and  procedures  pertinent 
thereto,  and  references  applicable  con¬ 
tract  clauses.  This  part  does  not  apply 
to  pre^rty  to  which  the  Government 
has  acquired  a  lien  or  title  solely  as  a 
result  of  partial,  advance,  or  progress 
payments.  When  lien  or  title  is  acquired 
solely  as  a  result  of  such  payments,  the 
provisions  of  the  partial,  advance,  or 
progress  payments  clauses  shall  apply. 
Including  any  modifications  to  such 
clauses  as  may  be  contained  In  the  con¬ 
tract. 

Subpart  12-70.1 — General 
§  12—70.101  Definitions. 

As  used  In  this  part,  the  following 
terms  have  the  meaning  stated  below. 
Additional  definitions  applicable  to  prop¬ 
erty  administration  are  set  forth  In 
DOTPR  Supplement  1 — “Manual  for 
Control  of  Property  in  Possession  of  Con¬ 
tractors." 

§  12—70.101—1  Properly. 

Includes  all  property,  both  real  and 
personal  For  the  purpose  of  this  part,  it 
consists  of  two  separate  categories — ma¬ 
terial  and  facilities. 

§  12—70.101—2  Government  properly. 

Means  all  property  owned  by  or  leased 
to  the  Government  or  acquired  by  the 
Government  under  the  terms  of  a  con¬ 
tract.  However,  the  term  “Government 
property"  does  not  Include  property  to 
which  the  Government  has  acquired  a 
lien  or  title  solely  as  a  result  of  partial 
advance,  or  progress  payments.  Govern¬ 
ment  property  Includes  both  Govern¬ 
ment-furnished  pix^rty  and  contrac¬ 
tor-acquired  property  as  defined  below: 

(a)'  Govemment-fumlshed  property  is 
property  in  the  possession  of.  or  acquired 
directly  by,  the  Government  and  subee- 
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qvMaUr  d^vered  or  otherwise  made 
available  to  the  contractor;  and 

(b)  Contractor-acquired  property  Is 
property  procured  or  otherwise  provided 
by  the  contractor  for  the  performance 
of  a  contract,  title  to  which  Is  vested  in 
the  Government. 

§  12-70.101-3  Provide. 

As  used  In  the  context  of  such  phrases 
as  ‘‘Government  property  provided  to 
the  contractor”  and  ‘‘Government-pro¬ 
vided  property”,  means  either  to  furnish, 
as  in  ‘‘Government-furnished  pr<H>erty”, 
or  to  acquire,  as  In  ‘‘contractor-acquired 
property,” 

§  12-70.101-4  MHleHal. 

Means  property  which  may  be  incor¬ 
porated  Into  or  attached  to  an  end  Item 
to  be  delivered  under  a  contract  or  which 
may  be  consumed  or  expended  In  the 
performance  of  a  contract.  It  Includes, 
but  Is  tK>t  limited  to,  raw  and  processed 
material,  parts,  components,  assemblies, 
and  small  tools  and  supplies  which  may 
be  consumed  In  normal  use  in  the  per¬ 
formance  of  a  contract.  It  also  Includes 
Items  of  a  ncmexpendable  nature  with  a 
unit  acquisition  cost  of  less  than  $50,  un¬ 
less  the  Government  has  designated  any 
such  items  to  be  classified  as  plant 
equipment. 

§  12—70.101—3  Nun-rxpmdHbir. 

Mestns  items  of  Government  personal 
property  which: 

(a)  Have  a  imlt  acquisition  cost  of 
$50.00  or  more,  and 

(b)  Have  a  life  expectancy  of  one  year 
or  more,  and 

(c)  Retain  their  identity  when  put  into 
use,  and 

(d)  Are  not  consumed  In  the  perform¬ 
ance  of  work  on  the  contract. 

§  12-70.101-^  Plant  equipnirnL. 

Means  personal  property  of  a  non¬ 
expendable  nature  (consisting  of  equip¬ 
ment,  machine  tools,  test  equipment, 
furniture,  vehicles,  and  accessory  and 
auxiliary  Items)  used  or  capable  of  use 
In  the  manufacture  of  sui^lles  or  In  the 
performance  of  services  or  for  any  ad¬ 
ministrative  or  general  plant  purpose. 

§  12-70.101-7  FariliUes, 

Means  property  (other  than  material) 
for  production,  maintenance,  research, 
development,  or  test.  Including  real  prop¬ 
erty  and  rights  therein,  buildings,  struc¬ 
tures,  Improvements,  and  plant  equip¬ 
ment. 

§  12—70.101—8  Nonseveraltlc. 

When  related  to  Government  facili¬ 
ties,  means  that  such  property  cannot 
be  removed  after  erection  or  installation 
without  substantial  loss  of  value  or  dam¬ 
age  thereto,  or  to  the  premises  where 
Installed. 

§  12—70.101—9  Exreas  and  residual  con¬ 
tract  inventory. 

‘‘Excess  and  residual  ccmtract  Inven¬ 
tory"  means: 

(a)  Any  property  acquired  by  and  In 
the  possession  of  a  contractor  tv  sub¬ 
contractor  (Including  Oovemment-ftur- 


nlahed  property)  under  a  contract  pur¬ 
suant  to  the  terms  which  title  Is  vested 
In  the  Government,  and  In  excess  of  the 
amounts  needed  to  complete  fun  per¬ 
formance  under  the  entire  contract;  and 

(b)  Any  property  which  the  Govern¬ 
ment  Is  obligated  to  or  has  an  option  to 
take  over  imder  any  type  of  contract  as 
a  result  either  of  any  changes  In  the 
specifications  or  plans  thereunder  or  of 
the  termination  of  such  contract  (or  sub¬ 
contract  thereunder),  prior  to  comide- 
tlon  of  the  work,  for  the  convenience  or 
at  the  option  of  the  Government. 

§  12—70.102  Uxe  for  or  by  contmrlom 
of  tent  farilitirs  ownrd  and  oprraird 
by  the  Govrmmenl. 

(a)  The  on-site  use  for  or  by  contrac¬ 
tors  of  existing  Government-owned  test 
facilities  located  at  installations  owned 
and  operated  by  the  Government  may  be 
authorized  in  connectlcm  with  the  per¬ 
formance  of  Government  contracts  only 
when: 

(1)  there  is  no  commercial  test  capa¬ 
bility  adequate  for  the  testing  nee^,  or 

(2)  substantial  cost  savings  will  result 
from  use  of  the  Government-owned  test 
facilities. 

(b)  Whenever  any  such  use  Is  author¬ 
ized.  adequate  conslderatkm  comparable 
to  commercial  charges.  If  any,  shall  be 
obtained  under  any  affected  contract 

§  12—70.103  Government  properly  eon- 
trarl  rIaiiMe*. 

When  Government  property  Is  pro¬ 
vided  under  a  contract  the  contract 
shall  contain  the  appropriate  Govern¬ 
ment  Property  clause  as  referenced  In 
Subpart  12-70.9  of  this  part 

§  12—70.104  Control  of  government 

properly. 

The  control  of  Government  property 
shall  be  In  accordance  with  DOTPR  Sup¬ 
plement  1 — Manual  for  Control  of  Prop¬ 
erty  In  Possession  of  Contractors.  Ea^ 
contract  under  which  Government  prop¬ 
erty  is  provided  shall  Incorporate  this 
Manual  by  reference. 

§  12—70.103  Disposition  of  excess  and 
residual  contract  inventory. 

Excess  and  residual  contract  inventory 
shall  be  disposed  of  in  accordance  with 
the  procedures  contained  In  Subpart  12- 
70.7  of  this  part. 

Subpart  12-70.2 — Furnishing  Government 
Material  to  Contractors 

§  12-70.201  Policy. 

It  Is  the  general  policy  of  the  Depart¬ 
ment  of  Transportation  that  contractors 
will  furnish  all  material  required  for  Uie 
performance  of  Govenment  contracts. 
However,  the  Government  may  furnish 
material  to  a  contractor  when  it  b  de¬ 
termined  to  be  In  the  best  Interest  of  the 
Government  by  reason  of  economy, 
standardization,  the  expediting  of  pro¬ 
duction,  or  other  ai^roprlate  circum¬ 
stances. 

§  12—70.202  Procedure. 

(a)  Material  to  be  fumbhed  by  the 
Government  shall  be  set  forth  In  the 
solicitation  In  sufficient  detail  to  permit 


evaluation  by  proq)ecUve  contractors. 

(b)  Where  material  b  to  be  fumbhed 
by  the  Government,  the  contract  shall 
state  arhether  the  requisitioning  docu¬ 
mentation  b  to  be  prepared  by  the  con¬ 
tractor  or  the  procuring  activity.  When 
the  responsibility  b  placed  upon  the 
contractor,  such  documentation  shall  be 
prepared  In  accordance  with  the  instruc¬ 
tions  provided  by  the  procuring  activity. 

§  12—70.203  Qianging  the  amount  of 
material  to  be  furnished  by  the  gov¬ 
ernment. 

(a)  At  any  time  after  a  contract  has 
been  entered  Into,  whether  as  a  result  of 
formal  advertbing  or  negotiation,  the 
contrsict  may  be  bilaterally  modified  to 
provide  for  the  furnishing  of  Govern¬ 
ment  material  or  to  increase  the  amount 
to  be  fumbhed.  provided  there  b  ade¬ 
quate  consideration  for  such  modifica¬ 
tion. 

(b)  When  It  b  anticipated  that  sxib- 
stantial  quantities  of  Government  mate¬ 
rial  will  become  available  for  the  con¬ 
tract  by  transfer  from  another  contract 
or  otherwise,  the  contract  may  provide 
that  a  unilateral  increase  in  the  amount 
of  material  to  be  fiunlshed  by  the  Gov¬ 
ernment  may  be  ordered  by  the  con¬ 
tracting  officer,  and  that  the  contract 
shall  be  equitably  adjusted  ther^or. 

(c)  Unilateral  decreases  In  or  substi¬ 
tutions  for  the  material  specified  under 
a  contract  to  be  provided  by  the  Gov¬ 
ernment  may  be  ordered  by  the  con¬ 
tracting  officer,  subject  to  toe  equitable 
adjustment  of  the  contract.  In  accord¬ 
ance  with  the  provbions  of  toe  applica¬ 
ble  Government  Property  clause  (s)  and 
other  terms  of  the  contact. 

Subpart  12-70.3 — Providing  Government 
Facilities  to  Contractors 

§  12-70.301  Policy. 

(a)  It  b  the  policy  of  the  Department 
of  Transportation  that  contractors  will 
fumbh  all  facilities  required  for  toe  per¬ 
formance  of  Government  contracts. 
Facilities  will  not  be  provided  to  a  con¬ 
tractor,  nm*  win  comp^tlve  solicitations 
offer  to  provide  siKh  property,  except 
as  foUows: 

(1)  For  use  In  a  Government-owned, 
contractor -operated  plant  operated  on  a 
cost-plus-fixed-fee  basb;  or 

(2)  When  the  CTtmtractlng  Officer  de¬ 
termines  In  writing  that  (1)  toe  ccmtract 
cannot  be  fulfilled  by  any  other  prac¬ 
tical  means,  or  (11)  It  b  in  the  public 
Interest. 

(b)  New  facilities  will  not  be  provided 
by  the  Government  where  an  econom¬ 
ical.  practical  and  appropriate  alterna¬ 
tive  exists.  Examples  include: 

( 1 )  Procuring  from  sotirces  not  requir¬ 
ing  Government-owned  facilities; 

(2)  Requiring  the  contractor  to  make 
full  utilization  of  subcontractors  pos¬ 
sessing  adequate  and  available  capacity; 

(3)  Having  toe  contractor  rent  facili¬ 
ties  from  commercial  sources;  and 

(4)  Using  exbtlng  Government-owned 
facilities. 

(c)  Prospective  contractors  who  pro¬ 
pose  to  use  Government  facilities.  In¬ 
cluding  pitmerty  offered  for  use  in  toe 
solicitation  as  well  as  property  already 
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In  possession  of  the  contractor  or  his  sub- 
contracUm,  will  be  required  to  Identify 
such  prc^rty  in  their  bids  or  proposals. 
Unless  prior  written  approval  has  been 
obtained  by  the  procurement  Contract¬ 
ing  Officer,  prospective  contractors  who 
propose  to  use  Government  f acuities,  al- 
rea^  in  possession  of  the  contracts  or 
his  subccmtractors  under  other  ccmtracts 
will  be  required  to  submit  written  ap¬ 
proval  for  the  use  of  such  property  from 
the  contracting  officer  cognizant  of  such 
property. 

§  12— 70.S02  Providing  governmnil  fa¬ 
cilities  when  disposal  is  limited. 

(a)  Nonseverable  property.  Govern¬ 
ment  facilities,  other  than  foundations 
and  slmUar  improvements  necessary  for 
the  Installatimi  of  plant  equipment,  shall 
not  be  instaUed  or  constructed  on  land 
not  owned  by  the  Government  in  such 
fashion  as  to  be  nonseverable,  unless 
the  Head  of  a  Procuring  Activity  deter¬ 
mines  in  writing  that  such  location  is 
necessary,  and: 

(1)  The  contract  imder  which  such 
property  is  provided  contains  a  provision 
for  reinlbxirslng  the  Government  for  the 
fair  value  of  the  property  at  the  com¬ 
pletion  or  termination  of  the  contract  or 
within  a  reasonable  time  thereeifter  (for 
example,  in  appropriate  cases,  such  a 
provision  may  require  the  contr8M:tor  to 
purchase  the  property  at  a  value  to  be 
determined  by  apprsdsal,  or  at  a  price 
equal  to  its  acquisition  cost  less  deprecia¬ 
tion  at  a  specified  rate  considering  its 
estimated  useful  life,  or  may  require  the 
contractor  to  reimburse  the  Government 
for  its  scrap  or  salvage  value  if  the  Head 
of  a  Procuring  Activity  determines  that 
its  estimated  useful  life  will  not  extend 
beyond  the  expiration  of  the  contract  or 
the  c(Hnpletion  of  the  work  for  which  the 
property  was  provided) ; 

(2)  The  Gk>vemment  has  an  option  to 
acquire  the  imderlying  land;  or 

(3)  The  contract  imder  which  such 
property  is  provided  contains  an  alter¬ 
nate  provision  that  the  Head  of  the 
Procuring  Activity  considers  to  be  ade¬ 
quate  to  protect  the  interests  of  the 
Government  therein.  (The  authority  of 
the  Head  of  the  Procuring  Activity  under 
this  paragraph  may  not  be  delegated.) 

(b)  Property  Subject  to  Patent  or 
Other  Proprietary  Rights.  If  patent  or 
other  proprietary  rights  of  a  contractor 
may  restrict  the  disposal  of  Government 
facilities,  the  condition  in  either  sub- 
paragraph  (a)(1)  or  (a)(3)  of  this  sec¬ 
tion  shall  be  satisfied  before  such  prop¬ 
erty  is  provided. 

§  12—70.303  Offers  to  furniHli  govern¬ 
ment  facilities. 

(a)  Glenerally,  where  Government  fa¬ 
cilities  are  offer^  for  use  m  a  competi¬ 
tive  pr(x:urement,  the  solicitation  should 
provide  that  the  user  will  assume  all 
costs  related  to  making  the  property 
available,  to  avoid  the  need  for  separate 
evaluation  of  such  costs.  Where  this  is 
not  feasible,  or  it  is  otherwise  in  the  Gov¬ 
ernment’s  interest,  the  Government  may 
assume  such  costs  provided  they  are  in¬ 
cluded  in  the  evaluation  of  bids  or  pro¬ 
posals. 


(b)  Wheji  a  solicitation, ccmtains  an 
offer  to  furnish  Government  facilities 
(including  an  offer  to  use  Government 
pitwerty  already  in  the  possession  (tf  a 
prospective  contractor),  and  when  the 
furnishing  and  use  of  such  property  will 
result  in  either  direct  and  measurable 
costs  to  the  Government  or  direct  and 
measurable  savings  to  the  GK>vemment, 
then; 

(1)  Such  costs  or  savings  will  be  set 
forth  in  the  solicitation; 

(2)  The  manner  in  which  such  costs  or 
savings  will  be  applied  in  the  eviduatl(m 
of  bids  or  proposals  will  be  set  forth  in 
the  solicitation;  and 

(3)  Such  costs  or  savings  will  be  con¬ 
sidered  in  the  evaluation  of  bids  and  pro¬ 
posals. 

(c)  Government  facilities  may  be 
offered  on  an  "as  is"  basis  in  solicitations 
for  fixed-price  type  contracts,  whether 
such  property  is  in  storage  or  in  the 
possession  of  a  contractor,  provided  that 
the  property  can  be  inspected  by  bidders 
or  proposers  prior  to  the  submission  of 
their  offers.  In  such  cases,  the  solicita¬ 
tion  will  state: 

(1)  The  availability  and  location  of 
the  property,  and  the  conditions  under 
which  it  may  be  inspected; 

(2)  That  the  property  will  be  offered 
in  its  current  con(iiti(m,  f.o.b.  present 
location; 

(3)  That  bidders  or  proposers  must 
satisfy  themselves  that  the  property  is 
suitable  for  their  iise; 

(4)  That  any  costs  of  transporting, 
Installing,  modifying,  repairing,  or  other¬ 
wise  making  the  proper^  suitable  for  use 
shall  be  borne  by  the  successful  bidder  or 
prop>oser;  and 

(5)  The  bidders  or  proposers  to  whom 
the  property  is  offered,  if  it  is  not  to  be 
offered  to  all. 

(d)  If  it  is  not  feasible  to  make  Gov¬ 
ernment  facilities  available  to  all  bidders 
or  proposers,  solicitations  offering  to  fur¬ 
nish  such  property  may  limit  the  offer 
accordingly. 

§  12—70.304  Changing  Government  fa¬ 
cilities  to  be  provided. 

The  amount  of  Government  facilities 
specified  under  a  contract  to  be  pro¬ 
vided  may  be  increased  by  a  bilateral 
modification  of  the  contract.  Such  in¬ 
creases  will  be  made  only  when  approved 
in  accordance  with  the  policies  pre¬ 
scribed  in  this  Subpart  12-70.3  and  when 
the  Government  receives  adequate  con¬ 
sideration  therefor.  Unilateral  decreases 
in  or  substitutions  for  the  Government 
property  specified  \mder  a  contract  to 
be  provided  by  the  Government  may  be 
ordered  by  the  contracting  officer,  sub¬ 
ject  to  the  equitable  adjustment  of  the 
contract,  in  accordance  with  the  appro¬ 
priate  Government  property  clause  and 
other  terms  of  the  contract. 

Subpart  12-70.4 — Use  of  Government  Fa¬ 
cilities  in  the  Possession  of  Contractors 

or  Subcontractors 

§  12-70.401  Policy. 

It  is  the  policy  of  the  Department  of 
Transportation  to  put  Government  fa¬ 
cilities  which  are  in  the  possession  of  a 


contractor  or  subcontractor  to  the  great¬ 
est  possible  use  in  the  performance  of 
Government  contracts  or  subcontracts. 
Facilities  over  whi(^  DOT  has  cogni¬ 
zance  and  which  are  in  the  possession  of 
a  contractor  or  subcontractor  will  not  be 
authorized  for  use  except  for  the  per¬ 
formance  of  Government  contracts  or 
subcontracts,  unless  other  use  of  such 
property  is  specifically  auUuMlzed  by  law 
or  other  DOT  regulation.  When  a  con¬ 
tractor  is  authorized  to  use  facilities  over 
which  DOT  has  cognizance  for  the  per¬ 
formance  of  Government  contracts  or 
subcontracts,  no  charge  will  be  made  for 
such  use.  However,  the  contracting  Of¬ 
ficer  having  cognlzimce  of  the  prime  con¬ 
tract  must  determine  that  the  Govern¬ 
ment  will  receive  adequate  consideration 
for  the  use  of  the  property  through  re¬ 
duced  costs  for  the  supplies  or  services 
or  otherwise. 

§  12—70.402  Use  of  facilities  under  the 
cognizance  of  another  department 
or  agency. 

When  a  DOT  procuronent  contracting 
officer  has  obtained  approval  for  the  use 
by  a  contractor  or  subcontractor  of  Gov¬ 
ernment  facilttles  over  which  another 
department  or  agency  has  cognizance, 
and  regulations  of  such  department  or 
agency  require  that  the  contractor  be 
charged  for  such  use,  then  the  contract 
will  provide  for  the  payment  of  such 
charge.  It  is  the  responsibility  of  the 
contracting  officer  of  the  department  or 
agency  having  cognizance  of  the  property 
to  collect  for  such  charges. 

§  1 2—70.403  Use  hy  another  department 
or  agency  of  facilities  under  the  cog¬ 
nizance  of  DOT.  ^ 

When  a  contracting  officer  of  another 
department  or  agency  requests  approval 
for  the  use  by  a  contractor  or  subcon¬ 
tractor  of  facilities  over  which  DOT  has 
cognizance,  it  is  the  responsibility  of 
the  requesting  contracting  officer  to 
make  any  evaluations  or  other  contrac¬ 
tual  determinations  required  relative  to 
the  furnishing  of  Government  property 
to  a  contractor.  When  the  DOT  contract¬ 
ing  officer  cognizant  of  the  property  has 
determined  that  the  property  can  be 
made  available  for  the  requested  use. 
approval  for  such  use  will  be  granted. 

Subpait  12-70.5— Property 
Administration 

§  12-70.501  General. 

This  subpeut  sets  forth  responsibilities 
and  procedures  to: 

(a)  Assure  performance  of  property 
control  to  protect  the  Interests  of  the 
Government; 

(b)  Assure  uniformity  in  the  admlnis- 
tratlcm  of  ccmtract  provisions  relating  to 
Government  property;  and 

(c)  Meet  management  data  require¬ 
ments  of  the  Government. 

§  12—70.502  Responsibilities  of  the  Con¬ 
tracting  Officer. 

The  Contracting  Officer  is  responsible 
for: 

(a)  Assuring  that  all  contracts  which 
provide  for  the  use  ot  GOv«mment  proi> 
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erty  includ«  necessary  proHskms  relative 
to  the  use,  controt  and  dtaposltloa  of 
such  property.  Including  the  appropriate 
Government  Property  dause  and  DOT 
PR  Supplement  1— Manual  for  Control 
of  Property  in  the  Possession  of  Owi- 
tractors; 

(b)  Performing,  or  arranging  for  the 
performance  of,  all  actions  required  to 
effect  and  carry  out  the  provisions  of  the 
contract  and  this  part  relative  to  Gov¬ 
ernment  property; 

(c)  Providing  necessary  direction  to 
the  contractor,  either  directly  or  through 

•  an  authorized  representative  of  the  con¬ 
tracting  officer,  on  all  matters  pertaining 
to  Government  property; 

(d)  Obtaining  from  the  contractor  all 
required  reports  and  other  management 
data;  and 

(e)  Cooperating  with  and  assisting  the 
appropriate  DOT  accounting  oflloe  in  all 
matters  pertaining  to  the  financial  ac¬ 
counting  for  Government  property. 

§  12— 70..'>03  Action#  Requiring  Approv¬ 
al  of  the  Cxintracting  Oliircr. 

The  actions  listed  below  (and  which 
are  subject  to  other  applicable  provisions 
of  this  part)  require  the  written  approval 
of  the  Contracting  Officer,  except  that 
the  actions  set  forth  in  paragraphs  (e> 
and  (f)  of  this  section  may  be  approved 
by  an  authorized  representative  of  the 
Contracting  Officer  who  has  been  desig¬ 
nated  as  such  in  writing.  Tlie  contractor 
will  be  notified  in  writing  when  an  au¬ 
thorized  representative  has  been  so  des¬ 
ignated.  No  other  person  will  be  per¬ 
mitted  to  approve  these  actions  on  behalf 
of  the  Government — 

(a)  Providing  Government  property  to 
a  contractor  when  providing  such  prop¬ 
erty  has  not  been  previously  authorized 
in  the  contract. 

(b)  Changing  the  anx>unt  of  Govern¬ 
ment  property  specified  to  be  provided  in 
a  contract. 

(c)  Authorizing  the  use  by  a  contractor 
of  Government  propwty  provided  under 
one  contract  for  work  under  another 
contract,  unless  the  latter  contract  spe¬ 
cifically  authorizes  such  use. 

(d)  Relieving  a  contractor  of  respon¬ 
sibility  fOT  Government  property  due  to 
loss,  damage,  destruction,  or  unreasem- 
able  wear  or  deterioration  or  unjustifi¬ 
able  consumption  in  the  performance  of 
the  contract. 

(e)  Directing  the  removal  of  Govern¬ 
ment  property  from  the  custody  of  a  con¬ 
tractor,  the  transfo*  of  Government 
property  to  another  contract  or  to 
another  contractor  (but  only  when  such 
transfer  has  been  authorized  pursuant  to 
paragraph  (a),  (b),  or  (c>  of  this  sec¬ 
tion),  or  the  disposal  of  (Government 
property. 

(f)  Approving  a  contractor  s  property 
control  system. 

§  12—70.504  Assignment  of  rcaponsibil- 
ily  for  Property  AdminUtralion. 

The  Contracting  OOcer  may  delegate 
to  another  Individual  the  authority  to 
administer  the  contract  requlranents 
and  obligations  rriattve  to  Govemmoit 
property.  The  Individiial  to  whom  this 


authority  is  delegated  will  be  designated 
in  writing  as  the  Property  Administrate 
for  the  contract,  and  the  contractor  will 
be  notified  of  such  designation  In  writ¬ 
ing.  In  selecting  a  Property  Administra¬ 
tor,  the  Contracting  Office  will  consider 
the  qualifications  of  the  individual  in 
terms  of  training, 'education,  and  experi¬ 
ence  in  property  matters.  When  a  specific 
individual  has  not  been  designated  as 
Pr(n>erty  Administrator,  the  Contracting 
Officer  is  the  Property  Administrator. 

§  12—70.305  Rrs|Mnsibilities  of  ihe 

Property  Administrator. 

A  designated  Property  Administrator 
should  be  assigned  the  responsibilities 
and  duties  set  forth  below.  This  listing 
Is  provided  for  guidance  and  is  not  in¬ 
tended  to  be  inclusive  or  exclusive.  Any 
responsibilities  of  the  Ccmtractlng  Officer 
relative  to  Government  property  which 
are  not  assigned  to  a  Property  Adminis¬ 
trator  remain  with  the  Contracting 
Officer — 

(a)  E-stablishlng  and  maintaining  a 
property  control  file  for  each  contract. 

(b)  Evaluating  and  approving  the 
contractor's  property  control  system. 

(c)  Reviewing  the  contractor's  prop¬ 
erty  control  system  during  contract  per¬ 
formance,  to  the  extent  required  by 
S  12-70.510. 

(d)  Advising  the  Contracting  Officer 
as  to  the  contractor’s  noncompliance 
with  approved  procedures. 

(e)  Resolving  property  administration 
matters  with  the  contractor’s  manage¬ 
ment  and  with  Government  procure¬ 
ment.  property,  accounting,  and  audit 
personnel. 

(f)  Obtaining  assistance  In  property 
matters  from  other  Government  person¬ 
nel  in  such  technical  areas  as  account¬ 
ing,  audit,  disposal,  quality  assurance, 
engineering,  and  pricing. 

(g)  Providing  necessary  direction  to 
the  contractor  on  matters  perttdning  to 
Government  property.  Including  author¬ 
ization  for  the  commlngUng  of  Govern¬ 
ment  and  contractor  property. 

(h)  Assisting  the  servicing  DOT  ac¬ 
counting  office  in  matters  pertaining  to 
financial  accounting  for  Government 
property, 

(I)  Analyzing  the  use  or  consumption 
of  Government  property  by  the  contrac¬ 
tor  to  determine  reasonableness  of  con¬ 
sumption  and  proper  utillzatlCHi. 

(J)  Preparing  wrltt^  determinations, 
for  the  Contracting  Officer’s  signature, 
for  relieving  the  contractor  of  responsi¬ 
bility  for  Government  property  due  to 
loss,  damage,  destruction,  or  unreason¬ 
able  wear  or  deterloraticm  or  unjiistifi- 
able  consumption  In  the  performance  of 
the  contract. 

(k)  Effecting  the  removal  of  Govern¬ 
ment  property  from  the  custody  ot  a  con¬ 
tractor,  the  transfer  ot  Government 
property  to  another  cmitract  or  to  an¬ 
other  contractor,  and  the  disposal  of 
Government  prop^y. 

(l)  Certifying  to  the  Contracting  Offi¬ 
cer  that  all  Oovemmoit  property  pro¬ 
vided  under  a  COTipleted  or  terminated 
contract  has  been  properly  accounted 
for  and  disposition  effected. 


§  12-70.506  DOTPR  Sapplemat  l-~ 

Maniuil  for  control  of  properly  in 

poMCsskm  of  contractors. 

This  manual  sets  forth  basic  require¬ 
ments  to  be  observed  by  contractors  in 
establishing  and  maintaining  control 
over  Government  property  provided  for 
performance  of  contracts  with  the  De¬ 
partment.  The  manual  supplements  pro¬ 
visions  of  the  contract  that  apply  to 
Government  property,  but  does  not  su¬ 
persede  them.  ’The  contract  provisions 
will  govern  in  the  event  of  any  conflict 
with  the  manual.  If  there  is  evidence 
that  Government  property  win  be  re¬ 
quired  in  performance  of  a  contract,  the 
Ccmtracting  Officer  wlU  reference  the 
manual  in  the  sollcitaticm  and  make  it 
available  on  request.  The  manual  wiU  be 
incorporated  by  reference  in  aU  contracts 
which  provide  for  the  use  of  Government 
property  and  will  be  Issued  to  the  con¬ 
tractor  at  time  of  award  if  not  prevlouslv 
provided. 

§  12—70.507  Records  of  government 
properly. 

(a)  Records  of  Government  property 
established  and  maintained  by  the  con¬ 
tractor  pursuant  to  the  toms  of  the 
contract  will  be  designated  and  utilized 
as  the  official  contract  records.  Excep¬ 
tions  to  this  policy  may  be  authorized  by 
the  Contracting  Officer  for  those  con¬ 
tracts  in  which  contract  administration 
is  retained  by  the  procuremait  office  in¬ 
volving  Government  property  (1)  fur¬ 
nished  to  a  contractor  for  repair  or 
servicing  and  return  to  the  shipping  or¬ 
ganization  or  (2)  furnished  to  a  con¬ 
tractor  for  use  on  a  Government  instal¬ 
lation.  In  such  cases,  the  property  will  be 
accounted  for  as  a  suspense  item  within 
the  Government  property  accoimt  desig¬ 
nated  by  the  procurement  office,  and  the 
Government  property  clause  will  be  ap¬ 
propriately  modified. 

(b)  Maintenance  of  official  records  for 
DOT  financial  accounting  purposes  Is  the 
responsibility  of  the  DOT  accounting  ac¬ 
tivity  that  provides  accounting  service  to 
the  procurement  office  responsible  for  the 
contract.  The  Property  Administrate 
will  ensure  that  the  servicing  accounting 
activity  is  provided  copies  of  documents 
necessary  to  maintain  financial  account¬ 
ing  for  Government  proper^.  Including: 
(1)  Government  shiiHnents,  (2)  notices 
of  ccmtractor  acqul^tlons,  (3)  ph3rsical 
Inventory  reports,  (4)  transfers  and  dis¬ 
posals.  and  (5)  contractors  annual  finan¬ 
cial  property  reports  as  specified  in 
DOTPR  Supplement  1. 

(c)  Each  procurement  office  having 
ctmtracts  Involving  Government  prop¬ 
erty  will  maintain  a  consolidated  and 
current  listing  of  all  such  contracts.  This 
listing  is  to  be  primarily  used  for  the  pur¬ 
pose  of  verifying  that  ccmtractors  sub¬ 
mit  the  annual  reports  prescribed  in 
DOTPR  Stipplement  1.  The  Property 
Administrator  will  take  prompt  action 
to  obtain  any  delinquent  reports  and  wlU 
assist  the  accounting  acttylty  as  neces¬ 
sary  In  effecting  reconcfllatton  between 
contractor  property  reports  and  the  DOT 
financial  accounts. 
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(d)  When  contracts  Involving  property 
are  reported  for  Inclusion  in  ^  DOT 
C(Mitract  InfcHinatioii  System,  the  pro¬ 
curement  office  will  ensure  that  input  to 
the  system  includes  the  required  property 
code. 

§  12—70.508  Contract  property  control 
Ole. 

Upon  award  of  a  ccmtract.  the  Prop¬ 
erty  Administrator  will  establish  a  Con¬ 
tract  Property  Control  Pile  which  will  in¬ 
clude  as  a  minimum: 

(a)  copy  of  the  contract  or  extract  of 
provisions  thereof  establishing  require¬ 
ments  for  property  administration  (ex¬ 
cept  when  the  Property  Ccmtrol  File  is 
maintained  as  an  adjunct  to  the  contract 
working  file) ; 

(b)  letters  designating  authorized  rep¬ 
resentatives  of  the  Contracting  Officer 
for  property  matters; 

(c)  report  of  initial  review,  evaluation, 
and  approval  of  the  contractors  property 
control  syston; 

(d)  record  of  visits,  property  system 
examinations  and  analyses,  and  appro¬ 
priate  work  papers; 

(e>  documents  evidencing  the  furnish¬ 
ing  of  (jtovemment  property; 

(f)  contractor's  receipts  for  Oovem- 
ment  furnished  property; 

(g)  contractor’s  notices  of  acquisitions 
of  contractor  purchased  or  fabricated 
Government  property  as  prescribed  in 
DOTPR  Supplement  1; 

(h)  contj^tor’s  physical  inventory 
and  financial  property  reports  as  pre¬ 
scribed  in  DOTPR  Supplement  1; 

(i)  dociunents  evidencing  the  removal 
of  Ctovemment  property  from  the  cus¬ 
tody  of  the  contractor,  the  transfer  of 
Government  property  to  another  con¬ 
tract  or  another  contractor,  and  the 
disposal  of  Government  property; 

<J)  dociiments  evidencing  relief  of  the 
contractor  from  responsibility  for  Gov¬ 
ernment  property  due  to  loss,  damage, 
destruction,  or  imreasonable  wear  or  de¬ 
terioration  or  imjustifiable  consumption 
in  the  performance  of  the  contract; 

(k)  any  other  correspondence  affect¬ 
ing  the  status  of  Government  property 
imder  the  ccmtract;  and 

(l)  statonent  of  closure  of  the  con¬ 
tract  property  account. 

§  12—70.509  Evaluation  and  approval  of 
contractor's  property  control  system. 

(a)  The  choice  of  the  methods  to  be 
used  for  evaluaticm  and  approval  of  the 
contractors  property  control  system  is 
a  matter  of  Judgment  by  the  Property  Ad¬ 
ministrator,  predicated  on  the  nature  and 
amount  of  Government  property  Involved 
in  any  particular  contract.  Regardless  of 
the  methods  used,  it  is  the  resp<»isibility 
of  the  Property  Administrator  to  deter¬ 
mine  that  the  contractor’s  system  will 
meet  the  requirement  of  DOTPR  Sup- 
pl^ent  1  and  other  contract  require¬ 
ments  as  appropriate. 

(b)  It  is  normal  contractor  practice  to 
provide  tor  the  ccmtrol  of  property  by 
means  of  written  procedures  that  com¬ 
municate  the  organization’s  standards, 
techniques,  and  instructiems  to  opera¬ 
tional  personnel  for  unif<»in  application. 


However,  depending  on  the  number  of 
contractor  employees  and  the  nature, 
quantity,  and  value  of  the  property,  a 
contractor  may  not  need  written  pro¬ 
cedures  for  effective  management  of 
Government  property.  In  such  cases,  the 
Property  Administrator,  if  he  agrees  that 
written  procedures  are*not  required,  will 
evaluate  the  adequacy  of  the  contractor’s 
system  on  the  basis  of  the  contractor’s 
explanation  of  his  controls  and  prepare 
a  brief  description  of  the  applicable  pro¬ 
cedures  for  inclusion  in  the  Contract 
Property  Control  Pile. 

(c)  Upon  completing  his  evaluation  of 
the  contractor’s  system,  the  Property  Ad¬ 
ministrator  will  prepare  a  written  siun- 
mary  of  his  findings  to  support  i^proval 
of  the  system  or  requirement  for  correc¬ 
tive  action  prior  to  such  approval.  The 
Property  Administrator  will  forward  to 
the  contractor  a  listing  of  any  deficien¬ 
cies  found  as  a  result  of  the  evaluation. 
The  contractor  will  be  requested  to  in¬ 
dicate  within  30  days  his  willingness  to 
correct  the  deficiencies  or  to  forward  to 
the  Property  Administrator  a  statement 
of  his  position  thereon. 

(d)  When  the  Property  Administrator 
is  not  successful  in  obtaining  compliance 
with  contract  requirements,  he  will  advise 
the  Contracting  Officer.  If  the  Contract¬ 
ing  Officer  concurs  with  the  Property  Ad¬ 
ministrator,  he  w  ill  advise  the  contractor 
in  writing  of  the  changes  or  additlcms 
required  in  his  property  cwitrol  system 
and  will  establish  a  schedule  for  accom¬ 
plishment  of  the  corrective  actions.  The 
contractor  will  be  informed  that  approv¬ 
al  of  his  property  control  sysem  will  be 
withheld  (or  withdrawn  if  prevloasly  ap¬ 
proved)  unless  corrective  action  Is  ac¬ 
complished  within  the  specified  period. 
Such  notice  will  also  advise  the  con¬ 
tractor  that  in  the  event  e^iproval  of  his 
property  control  system  is  withheld  (or 
withdrawm  if  previously  approved)  his 
liability  for.  loss  or  damage  may  be  in¬ 
creased.  If  the  contractor  falls  to  make 
satisfactory  progress  for  correction  of 
the  deficiencies  in  accordance  with  the 
schedule,  the  Contracting  Officer  will  ad¬ 
vise  him  In  writing,  with  a  copy  to  the 
Property  Adminisixator,  that  approval 
of  his  property  control  sgstem  is,  as  the 
case  may  be,  withheld  or  withdrawn. 

(e)  'i^en  the  contractor’s  prwerty 
contred  ssretem  is  acceptable,  the  Prop¬ 
erty  Administrator  will  so  advise  the  con¬ 
tractor  in  writing.  When  the  contract 
involves  Government  prt^rty  at  sub¬ 
contractor  plants  or  prime  contractor 
secondary  locations,  and  the  controls  fez* 
the  pr(H>erty  at  such  locations  have  been 
determined  to  be  adequate,  the  a];H>roval 
will  be  expanded  to  include  the  proce¬ 
dures  governing  Government  property  at 
such  locations. 

§  12—70.510  Review  of  Contriirtor'a 
Pn^ierty  Control  Syaleni  During  Con¬ 
tract  Perfornuince. 

(a)  While  the  cmitractor  has  an  in¬ 
curred  obligation  to  comply,  it  is  incum¬ 
bent  upon  the  Government  to  ensure 
that  the  contractor  does  In  fact  comply 
with  the  propertQT  control  requirements 
of  the  ctmtract.  Tbe  preferred  method 
tor  carrying  out  this  responsibility  Is  the 


periodic  conduct  by  the  Government  of 
system  reviews  at  the  contractor’s  prem¬ 
ises.  The  need  tor  and  frequency  of  such 
reviews  should  be  based  on  case-by-case 
determinations,  ccmslderlng  the  particu¬ 
lar  circumstances  relative  to  a  given 
contract  or  contractor.  When  the  Prop¬ 
erty  Administrator  feels  that  a  system 
review  is  necessary,  then  he  must  arrange 
for  the  conduct  of  such  a  review  by  an 
appropriate  means. 

(b)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section,  it  is  the 
continuing  responsibility  of  the  Property 
Administrator  to  be  alert  to  any  indica¬ 
tions  that  the  contractor’s  property  con- 
tr<ri  system  may  be  deficient.  Examples  of 
such  indications  are  as  follows : 

(1)  Failure  of  the  contractor  to  ac¬ 
knowledge  receipt  of  Government  furn¬ 
ished  property; 

(2)  Failure  of  the  contractor  to  pro¬ 
vide  notices  of  contractor  acquisitions  of 
Government  property  when  the  contract 
provides  for  such  acquisition; 

(3)  Failure  of  the  contractor  to  sub¬ 
mit  the  annual  physical  inventory  and 
financial  property  reports  specified  In 
DOTPR  Supplement  1 ; 

(4)  Discrepancies  In  contractor’s  rec¬ 
ords  and  weaknesses  In  control  as  re¬ 
flected  by  the  contractor’s  physical  In¬ 
ventory  reports; 

(5)  Contractor’s  financial  property 
reports  do  not  reconcile  with  DOT  finan¬ 
cial  control  accounts; 

(6)  Analysis  of  contractor’s  costs  in¬ 
dicates  constunptlcm  of  material  in  ex¬ 
cess  of  that  considered  reasonable; 

(7)  Inability  of  the  contractor  to 
furnish  property  listings  when  requested 
to  do  so;  or 

(8)  Analysis  of  contractor’s  request 
for  relief  of.  responsibility  due  to  loss  or 
damage  Indicates  Insulequate  control. 

(c)  When  the  Property  Administrator 
has  reason  to  believe  that  the  contrac¬ 
tor’s  property  control  system  is  deficient 
or  Inadequate,  the  Property  Administra¬ 
tor  must  take  prompt  action  to  obtain 
correction  of  such  problems.  In  some 
cases,  discussions  with  the  contractor 
may  suffice.  In  other  cases,  it  may  be 
necessary  to  arrange  for  an  on-site  sys¬ 
tem  review  as  discussed  In  paragraph  (a) 
of  this  section.  Another  alternative  is  to 
request  the  conduct  of  an  audit  by  the 
appropriate  Government  contract  audit 
activity.  If  the  situation  demands,  the 
procedures  set  forth  In  §  12-70.509 (d)  of 
this  part  will  be  applied. 

(d)  Records  and  accoimts  of  Gov¬ 
ernment  property  wiU  be  audited  by  the 
Government  as  frequently  as  conditions 
warrant  or  as  may  be  specifically  re- 
^quested  by  the  Contracting  Officer. 

Audits  may  take  place  at  any  time  dur¬ 
ing  the  performance  of  the  contract, 
upon  completion  or  termination  of  the 
contract,  or  at  any  time  thereafter. 
Audits  will  Include  records  maintained 
by  the  contractor  and  Government- 
maintained  records  for  the  property  in¬ 
volved.  Government  personnel  and  the 
contractor  are  required  to  make  all  prop¬ 
erty  records.  Including  correspondence 
related  thereto,  available  to  the  auditors. 
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Subpart  12-70.6 — ^Vestinc  of  Title  to 

Equipment  Under  Research  Contracts 

S  12-70.601  CetimL 

(a)  In  accordance  with  the  provisions 
of  42  U.8.C.  1892.  DOT  Is  authorized  to 
transfer  title  to  equipment  acquired  with 
research  contract  funds  to  nonptxrfjt  In¬ 
stitutions  of  higher  education  and  to 
other  nonprofit  organizations  whose  pri¬ 
mary  purpose  Is  the  conduct  of  scientific 
research.  This  statutory  authority  must 
be  Implemented  by  express  provision  In 
the  Special  Provisions  of  contracts  with 
eligible  contractors,  permitting  the  Con¬ 
tracting  Officer  to  transfer  to  the  con¬ 
tractor  title  to  equipment  acquired  with 
research  contract  funds  at  any  time  dur¬ 
ing  the  term  of  the  contract  or  upon  Its 
completion  or  termlnatloa.  The  contract 
will  reserve  the  right  to  require  the  con¬ 
tractor  to  transfer  title  to  equipment 
costing  $1,000  or  more  per  unit  to  the 
Government  or  to  a  third  party  named  by 
the  Government,  where  Uie  Uilrd  party 
Is  eligible  under  existing  statutes.  The 
reservation  will  provide  that  the  right 
may  be  exercised  at  any  time  prior  to 
final  payment  under  the  contract. 

(b)  Title  to  equliMnent  not  acquired 
with  research  contract  funds  will  not  be 
transferred  but  will  remain  vested  in  the 
Government. 


complished  In  a  timely  manner  and  In 
accordance  with  statutory  and  regula¬ 
tory  requirements.  Regulations  govern¬ 
ing  the  dlsposltlcm  of  contract  Inventory 
are: 

(1)  Federal  Procurement  Regulations 
(PPR),Part  1-8; 

(2)  Federal  Property  Management 
Regulations  (FPMR),  Parts  101-43 
through  101-45; 

(3)  DOT  Procurement  Regulations 
(DOTPR) ;  and 

(4)  Other  DOT  regulations  as  refer¬ 
enced  herein. 

All  actions  taken  by  Contracting  Officers 
with  respect  to  disposition  of  contract 
inventory  must  be  In  strict  conformance 
with  the  above  cited  regxUations. 

(b)  Contracting  Officers  will  issue  dis¬ 
position  instructions  expeditiously  upon 
receipt  of  acceptable  contract  Inventory 
reports.  Con^iracts  Involving  Govern¬ 
ment  property  cannot  be  closed  out  until 
all  residual  property  has  been  accounted 
for  and/or  ffisposed  of  and  the  Govern¬ 
ment  property  file  of  the  contract  specif¬ 
ically  noted  to  that  effect. 

(c)  The  disposal  of  nonseverable 
property  will  be  governed  by  the  pro¬ 
visions  set  forth  In  DOTPR  S  12-70.302. 

§  12-70.702  Application  of  FPR,  FPMR 
and  other  DOT  regulations. 


§  12—70.602  Conditions  of  transfer. 

In  research  contracts  with  eligible  In¬ 
stitutions  and  organizations,  the  Con¬ 
tracting  Officer  may,  upon  his  own  initia¬ 
tive  or  upon  the  request  of  the  con¬ 
tractor.  transfer  title  to  equipment  at 
any  time  during  the  term  of  the  contract 
or  upon  Its  completion  or  termination. 
All  transfers  of  title  must  be  based  upon 
a  written  determination  by  the  Contract¬ 
ing  Officer  that  transfer  with  respect  to 
the  specific  items  of  equipment  is  con¬ 
sistent  with  the  best  Interests  of  the  De¬ 
partment.  Until  such  time  as  title  has 
been  transferred,  the  property  will  be  ad- 
0  ministered  and  controlled  as  “Govmi- 
ment  property”  In  accordance  with  this 
part  and  DOTPR  Supplement  1.  Upon 
transfer,  such  equipment  ceases  to  be 
‘‘Government  property”;  however,  the 
transfer  of  UUe  will  be  subject  to  the 
terms  and  conditions  of  the  contract  and 
the  reqiilrements  described  In  DOTPR 
Supplement  1. 

§  12—70.603  ContracU  perfoniM^  at 
government  installations. 

Notwithstanding  the  provisions  of 
S  12-70.602  of  this  part,  w'hen  the  con¬ 
tractor  is  performl^  at  a  Government 
Installation  and  there  will  be  a  continu¬ 
ing  need  for  the  equipment  at  that  loca- 
tl(m  following  comidetion  of  the  contract, 
title  to  such  equipment  will  not  be  vested 
In  or  transferred  to  the  contractor. 

Subpart  12-70.7 — DieposHion  of  Excess 
and  Residual  Contract  Inventory 

.  §  12-70.701  CeneraL 
j  (a)  Dlsposltlcm  of  excess  and  residual 
contract  inventory  (hereinafter  referred 
^  to  as  *‘coDtraot  Inventory**)  must  be  ac- 


(a)  FPR  Subpcul  1-8.5  sets  forth  pol¬ 
icies  and  procedures  for  the  disposition 
of  termination  Inventory  and  may  also 
be  used  for  the  disposition  of  contract 
inventory  generally.  Pursuant  to  the  au- 
thority  contained  in  FPR  1-8.000,  FPR 
Subpart  1-8.5  will  be  utilized  by  the  De¬ 
partment  for  the  disposition  of  contract 
inventory  generally. 

(b)  FPR  Subpart  1-8.5  Incorporates  by 
reference  various  requirements  and  pro¬ 
cedures  of  the  FPMR  pertaining  to  dis¬ 
position  of  Government  property,  some 
of  which  are  optional  in  nature  insofar 
as  contract  inventory  Is  concerned.  How¬ 
ever,  It  is  the  policy  of  the  Department, 
with  respect  to  paragraphs  (e)  through 
(h)  of  S  12-70.704  to  effect  disposition  of 
contract  inventory  In  accordance  with 
the  same  requirements  and  procedures 
set  forth  in  the  FPMR  for  disposition  of 
other  Government  excess  or  surplus 
property. 

(c)  The  reporting  and  .screening  of 
contract  inventory  for  possible  redistri¬ 
bution  within  DOT  will  be  accompll^ed 
in  the  same  manner,  and  to  the  same 
extent,  as  required  for  other  types  of  ex¬ 
cess  property.  Procedures  applicable  to 
such  reporting  and  screening  wlU  be 
prescribed  In  issuances  published  under 
the  Department’s  Internal  management 
directives  system. 

§  12—70.703  Reports  of  contract  inven¬ 
tory. 

Requirements  and  procedures  for  the 
submission  of  contract  inventory  reports 
by  contractors  are  set  /orth  in  DOTPR 
E^plement  1.  Procedures  apidicable  to 
the  processing  of  such  r^mrts  by  CXm- 
tracting  Officers  are  set  forth  in  FPR 
Sobpart  1-6.5. 


I  12—70.704  Disposition  methods  and 
priorities. 

Subject  to  the  Government  exercising 
its  rights  to  require  delivery  of  any  Items 
of  contract  inventory  to  satisfy  known 
Government  requirements,  contract  In¬ 
ventory  will  be  disposed  of  by  the  follow¬ 
ing  methods  in  the  priority  Indicated: 

(a)  Purchase  or  retention  of  contrac¬ 
tor  acquired  property  at  cost  by  prime 
contractor  or  subcontractors  (see  FPR 
Subpert  1-8.5) ; 

(b)  Return  of  contractor  acquired 
property  to  suppliers  (see  FPR  Subpart 
1-8.5) ; 

(c)  Reassignment  within  the  procur¬ 
ing  activity  (see  i  12-70.702(c) ) ; 

(d)  RedistribuUon  within  DOT  (see 
8  12-70.702(c) ; 

(e)  Utilization  by  other  Government 
agencies  (see  FPMR  Parts  101-32  and 
101-43) ; 

(f)  Donation  to  eligible  donees  (see 
FPMR  Part  101-44) ; 

(g)  Sale — Including  purchase  at  less 
than  cost  by  prime  or  subcontractor  (see 
FPMR  Part  101-45) ; 

(h)  Abandonment  or  destruction  (see 
FPMR  Part  101-45). 

Subpart  12-70.8— Contract  Closure 

§  12—70.801  Actions  by  the  properly 
administrator. 

(a)  Upon  completion  or  termination 
of  a  contract,  the  Property  Administra¬ 
tor  must  monitor  the  actions  of  the  con¬ 
tractor  and  the  Government  with  respect 
to  the  return,  transfer,  or  other  dispo¬ 
sition  of  Government  property.  Prior  to 
closing  of  the  contract,  the  Property 
Administrator  will  determine  that: 

(1)  All  Government  property  provided 
imder  the  contract  has  been  properly 
accounted  for; 

(2)  Disposition  of  Government  prop¬ 
erty  has  b^n  properly  accomplished  and 
documented; 

(3)  Adjustment  documents.  Including 
request  of  the  contractor  for  relief  from 
responsibility,  have  been  processed  to 
completion; 

(4)  Proceeds  from  disposals  or  other 
property  transactions.  Including  adjust¬ 
ments.  have  been  properly  credited  to 
the  contract  or  paid  to  the  Government 
as  directed  by  the  Contracting  Officer; 

(5)  All  questions  as  to  title  to  prop¬ 
erty  fabricated  or  acquired  under  the 
contract  have  been  resolved  and  appro¬ 
priately  documented;  and 

(6)  The  Contract  Property  Control 
File  is  complete  and  rea^  for  retire¬ 
ment. 

(b)  Upon  completion  of  the  above  ac¬ 
tions,  the  Contract  Property  Control 
File  will  be  annotated  accordingly  and 
retired  with  the  contract  file. 

Subpart  12-70.9 — Contract  Clauses, 
Gowamment  Property 

§  12—70.901  Contract  clauses. 

Contract  clauses  and  guidance  as  to 
their  use  In  specific  types  of  contracts 
may  be  found  In  the  following  sectiems: 

(a)  12-7.151-8  Fixed  Price  Supply 
Contracts, 
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(b)  12-7^03-21  Cost  Relmbunement 
Type  Supply  Contracts, 

(c)  12-7.S0S-7  Fixed  Price  Research 
and  E>evel(H>ment  Contracts. 

(d)  12-7.402-25  Cost  Reimbursement 
Type  Research  and  Develc^ment  Con¬ 
tracts, 

(e)  12-7.651-5  Fixed  Price  Ccaistruc- 
tion  Contracts. 

(f)  12-7.5201-9  Fixed  Price  Vessel  Re¬ 
pair.  Alteration  or  Conversion  Contracts. 

PART  12-99— DEPARTMENT  ORDERS 

§  12—99.000  Scope  of  part. 

This  Part  contains  the  following  Depart¬ 
mental  orders  and  notices  which  pertain  to 
procurement; 

DOT  1210.6  DOT  Public  Affairs  Manage¬ 
ment  Manual  (02  06/74) 
Chapter  I,  ‘  Release  of  In¬ 
formation". 

DOT  1340.5B  Contract  Information  System 
'  (01/12,/73). 

DOT  4000.1  A  Logistics  and  Certain  Logis¬ 
tics-Related  Reporting  Re¬ 
quirements  (06  09  72) . 

DOT  4200.4  Unsolicited  Contract  Propos¬ 
als  (12/27/67). 

DOT  4200.6  Debarred  Bidder's  List  (01/ 
15,  68). 

DOT  4200.6C  Field  Contract  Inspection 
Staffs  (06/23/76). 

ZX>T  4220. lA  Authority  to  Make  Contrac¬ 
tual  Commitments  (09/26/ 
68). 

DOT  4220  1 A  Prefixes  for  Department  of 
Transportation  Contract 
Numbers  (04/05/71). 

DOT  4400  3  Establishment  of  Depcuiment 
of  Transportation  Procure¬ 
ment  Regulations  (06  16/ 
68). 

DOT  4200.9  Approval  of  Acquisition  of 
Major  Systems  (09/07/72). 
DOT  4200.10  Sole  Source  Review  and  Ap¬ 
proval  (09  07/72). 

DOT  4200.11  Source  Selection  (09,  07  72). 
DOT  4200.12  Review  of  Proposed  Contract 
Awards  (09,07/72). 

Defastment  or  Transportation,  Procure- 
MBNT  Regulations,  Supplement  l 

MANUAL  roa  control  or  propebtt  in 
I  POSSESSION  or  CONTRACTORS 

Part  1 — Introduction 

Sl-100  General. 

81-101  Definitions. 

81-102  Segregation  or  Commingling  of  Gov¬ 
ernment  Property  and  Contrac- 
Um-’s  Property. 

81-103  Written  Property  Control  Proce¬ 
dures. 

81-104  Audit  of  Property  Control  System 
and  Accounts. 

*  Part  2 — Contractor’$  Responsibility 
81-200  General. 

81-201  Assumption  of  Responsibility. 
81-202  Evidence  of  Receipt  of  Government 
Property. 

81-203  Report  of  Property  Purchased  or 
Fabricated. 

81-204  Discrepancies  Incident  to  Shipment. 
81-206  Relief  from  Responsibility. 

81-308  Contractor’s  Liability. 

Part  3 — Records  of  Government  Property 

81-300  General. 

81-301  Pricing. 

81-302  Records  of  Material. 

81-303  Records  of  Noncapitalized  Equip¬ 
ment. 

81-804  Records  of  Oiqiltalized  Equipment. 
81-306  Records  of  Real  Property. 


Fart  3 — Oonttn^ad 

81-808  Records  ot  Scrap  and  Salvage. 

81-807  Records  of  Related  Data  and  Infm-- 
matlon. 

81-806  Records  of  Completed  Products. 
81-309  Pinanclal  Control  Accounta  and  Re¬ 
ports. 

Part  4 — Identi/lcatioH 
81-400  General. 

81-401  Material  and  Noncapitalized  Equip¬ 
ment. 

81  402  Capitalized  Equipment. 

Part  S — Pfiystcal  Inventories 

Sl-600  General. 

81-601  Annual  Inventories. 

81-602  Reporting  Results  of  Annual  Inven¬ 
tories. 

81-503  Inventories  Upon  Termination  or 
Completion. 

Part  e — Carr,  Mainten'ance  and  Utilisation 
81-600  General. 

Sl-601  Contractor's  Maintenance  Program. 
81-602  Utilization  of  Government  Property. 
81-603  Property  In  Poasession  of  Subcon¬ 
tractors. 

SI  604  Property  Excess  to  Contract  Re¬ 
quirements. 

Part  7 — Passage  of  Title  to  Squipment 
Under  Research  Contracts 

Sl-700  General. 

81-701  Conditions  of  Transfer. 

81-702  Contractor's  Obligations 

Exhibit  A — Property  Condition  Codes 
Part  1 — Introduction 
81-100  General. 

(a)  This  Manual  sets  forth  the  Im^c  re¬ 
quirements  to  be  followed  by  contractors  In 
establishing  and  maintaining  control  over 
Government  property  provided  pursuant  to 
the  terms  of  contracts  with  the  Department 
of  TranspOTtatlon.  To  to  extent  of  any  Incon¬ 
sistency  between  this  Manual  and  the  terms 
of  the  contract  under  which  the  Government 
property  Is  provided  the  terms  of  the  con¬ 
tract  will  govern.  The  contractor  shall  be 
directly  responsible  for  and  accountable  for 
all  Government  property  In  accordance  with 
the  provisions  of  the  contract.  Including 
property  provided  under  such  contract  which 
may  be  In  the  possession  or  control  of  a 
subcontractor. 

(b)  Pursuant  to  the  terms  of  a  contract, 
the  Government  may  acquire  a  lien  or  title 
to  property  upon  the  making  of  partial,  ad¬ 
vance.  or  progress  payments  to  the  con¬ 
tractor.  Property  to  which  the  Ooverninent 
has  acquired  a  lien  or  title  solely  as  a  result 
of  such  payments  will  not  be  subject  to  the 
provisions  of  this  Manual.  When  lien  or  title 
Is  acquired  solely  as  a  result  of  such  pay¬ 
ments,  the  provisions  of  the  partial,  advance, 
or  progress  payments  clauses  wlU  apply. 
Including  any  modifications  to  such  clauses 
as  may  be  contained  In  the  contract. 

(c)  The  contractor  shall  establish  and 
maintain  a  system  (In  accordance  with  the 
provisions  of  this  Manual)  to  control,  protect, 
preserve,  and  maintain  all  Government  prop¬ 
erty.  This  system  shall  be  reviewed  and.  If 
satisfactory,  iqiproved  In  writing  by  the  as¬ 
signed  Property  Administrator.  The  con¬ 
tractor  shall  maintain  and  make  available 
such  records  as  are  required  by  Part  8  of  this 
Manual  and  must  account  for  all  Govern¬ 
ment  property  until  relieved  of  reqionslblllty 
therefor  In  accordance  with  Part  2  of  this 
Manual.  Liability  for  loes,  damage,  or  exces¬ 
sive  use  of  property  In  a  given  Instance  will 
necessarily  d^>end  upon  all  the  elrcum» 
stances  surrounding  the  particular  ease  and 
must  be  considered  and  determined  in  ac¬ 
cordance  with  the  provisions  of  the  contract. 


The  contractor  shall  furnish  all  necessary 
data  to  substantiate  any  request  for  dis¬ 
charge  from  responsibility. 

(d)  The  contractor  shall  rsqulre  any  of  bis 
subcontractors  who  are  provided  Government 
property  under  the  prime  contract  to  comply 
with  the  provisions  of  this  Manual.  Pro¬ 
cedures  for  assuring  subcontractor  con^ill- 
ance  shall  be  Included  In  the  contractor’s 
approved  property  control  system. 

(e)  In  the  event  any  portion  of  the  con¬ 
tractor's  property  control  system  Is  found 
to  be  Inadequate  upon  review  by  the  Prop¬ 
erty  Administrator,  any  necessary  corrective 
action  shall  be  accomplished  by  the  con¬ 
tractor  prior  to  approval  of  the  system. 

(f )  When  Government  property  Is  disclosed 
to  be  In  the  possession  or  control  of  the 
contractor  but  not  provided  In  accordance 
with  the  provisions  of  any  contract,  the 
contractor  ahall,  as  promptly  as  possible,  ( 1 ) 
record  such  property  according  to  the  estab¬ 
lished  property  control  procedure,  and  (2) 
furnish  the  Property  Administrator  with  all 
known  circumstances  and  factual  data  per¬ 
taining  to  Its  receipt  and  a  statement  as  to 
whether  there  is  a  need  for  retention  of  such 
property. 

(g)  The  Contractor  shall  report  to  the 
Property  Administrator  all  Government  prop¬ 
erty  in  excess  of  the  amounts  needed  to  com¬ 
plete  full  performance  under  the  contract 
pursuant  to  which  It  was  provided,  or  other 
existing  contracts  which  authorize  the  use 
of  such  property,  within  30  days  after  dis¬ 
closure  of  the  condition.  — 

81-101  Definitions. 

As  used  In  the  Manual:  (a)  "Accessory 
Item”  means  an  Item  which  facUltatea  or  en¬ 
hances  the  (^ration  of  equipment  but  which 
Is  not  essential  for  Its  operation,  such  ss 
remote  control  devices. 

(b)  “Auxiliary  item”  means  an  Item  with¬ 
out  which  the  basic  unit  ot  equipment  can¬ 
not  (^lerate,  such  as  motors  for  pumps  and 
machine  tools. 

(c)  "Capital  pr<H>erty”  means  real  property 
and  capitalized  equ^iment. 

(d)  "Capitalized  equipment"  means  per¬ 
sonal  property  of  a  nonexpendable  nature 
having  a  unit  acquisition  cost  of  $200  or 
more. 

(e)  “Custodial  records”  means  written 
memoranda  ot  Identifying  checks  of  any  de¬ 
scription  or  type  used  to  control  Items  Issued 
from  tool  cribs,  tool  rooms,  stockrooms,  etc., 
such  as  requisitions.  Issue  hand  receipts,  tool 
checks,  stock  record  books,  etc. 

(f)  "Discrepancies  incident  to  shipment" 
means  all  deficiencies  Incident  to  shipment  of 
Government  property  to  or  from  a  contrac¬ 
tor's  facility  whereby  differences  exist  be¬ 
tween  the  property  purported  to  have  been 
shipped  and  the  propOTty  actually  received. 
8uch  deficiencies  Include,  but  are  not  limited 
to,  loes,  damage,  destruction,  improper  status 
and  condition  coding,  wror  In  .Identity  or 
classification,  and  Improper  consignment. 

(g)  "Bducattonal  or  other  nonprofit  orga¬ 
nization"  means  any  corporation,  foundation, 
trust,  or  other  institution  operated  for  sci¬ 
entific  or  educational  purposes,  not  organized 
for  profit,  not  any  part  of  the  net  earnings 
of  which  Inures  to  the  profit  of  any  private 
Bbareholder  or  Individual. 

(h)  “Government  property"  means  all 
prop^y,  both  real  and  personal,  owned  by 
or  leased  to  the  Government  or  acquired  by 
the  Government  under  the  terms  of  a  con¬ 
tract.  However,  the  term  "Government  prop¬ 
erty"  doee  not  Include  property  to  which  the 
Government  has  acquired  a  lien  or  title  solely 
aa  a  result  of  partlaL  advance,  or  progress 
payments.  Goimument  pfopaity  Includes 
both  Oovemment-fumlshed  property  and 
ocmtractOT-acqulred  property  es  defined 
below: 
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( 1 )  OoTAmment'f urnlshdd  property  Is 
propmy  In  the  poeeeeslon  of.  or  acqulre<i 
directly  by,  the  Oovemment  and  eubee- 
quently  delivered  or  otherwise  made  available 
to  the  Contractor. 

(2)  Oontractor*acqulred  property  Is  prop* 
erty  prociired  or  otherwise  provided  by  the 
contractor  for  the  performance  of  a  contract, 
title  to  which  Is  vested  In  the  Government. 

(1)  "Individual  Item  record"  means  a  sepa¬ 
rate  card  for  or  document  utilized  to  account 
for  one  Item  of  property. 

(])  "Material"  means  property  which  may 
be  Incorporated  Into  or  attached  to  an  end 
Item  to  be  delivered  under  a  contract  or 
which  may  be  consumed  or  expended  in  the 
performance  of  a  contract.  It  Includes,  but 
Is  not  limited  to,  raw  and  processed  material, 
parts,  components,  assemblies,  and  small 
tools  and  supplies  which  may  be  consumed 
in  normal  use  In  the  performance  of  a  con¬ 
tract.  It  also  Includes  Items  of  a  nonexpend¬ 
able  nature  with  a  unit  acquisition  cost  of 
less  than  $60,  unless  the  Government  has 
designated  any  such  Items  to  be  classified  as 
noncapitalized  equipment. 

(k)  "Noncapitalized  equipment"  means 
personal  property  of  a  nonexpendable  nattire 
having  a  unit  acquisition  cost  of  $60  or  more 
but  lees  than  $200,  and  other  Items  of  per¬ 
sonal  property  regardless  of  cost  when  so 
designated  by  the  Government. 

(l)  "Noneiq>endable"  means  Items  of  Gov¬ 
ernment  personal  property  which : 

(1)  Have  a  unit  acquisition  cost  of  $50.00 
or  more; 

(2)  Have  a  life  expectancy  of  one  year  or 
more; 

(3)  Retain  their  Identity  when  put  Into 
use;  and 

(4)  Are  not  consumed  In  the  performance 
of  work  on  the  contract. 

(m)  “Property  account”  means  the  official 
recMds  of  the  Government  property  provided 
to  a  contractor  which  are  established  and 
maintained  under  the  provisions  of  this  Man¬ 
ual.  Separate  property  accounts  will  be  main¬ 
tained  on  an  Individual  contract  basis. 

(n)  "Property  Administrator”  means  the 
Individual  designated.  In  writing,  by  appro¬ 
priate  authority  to  administer  the  contract 
requirements  and  obligations  relative  to  Gov¬ 
ernment  property.  He  Is  an  authorized  repre¬ 
sentative  of  the  Contracting  Officer,  When  a 
specific  Individual  has  not  been  designated 
as  Pn^rty  Administrator,  the  Contracting 
Officer  Is  the  Property  Administrator, 

(o)  “Provide"  as  used  In  the  context  of 
such  phrases  as  “Oovemment  property  pro¬ 
vided  to  the  contractor”  and  “Government- 
provided  property,"  means  either  to  furnish, 
as  In  "Government-furnished  property,"  or 
to  acquire,  as  In  “contractor-acquired  prop¬ 
erty," 

(p)  "Real  prc^rty”  for  purposes  of  ac¬ 
counting  classlfioatlon  means: 

( 1 )  Land  and  rights  therein; 

(2)  Ground  Improvements; 

(3)  Utility  distribution  systems; 

(4)  Buildings;  and 

(6)  Structures. 

(q)  "Salvage"  means  property  which  be¬ 
cause  of  Its  worn,  damaged,  deteriorated  or 
Incomplete  condition,  or  specialized  nature, 
has  no  reasonable  prospect  ot  sale  or  use  as 
serviceable  property  without  major  r^alrs  or 
alterations,  but  which  has  some  value  In 
excess  of  Its  scrap  value. 

(r)  "Scrap"  means  property  that  has  no 
reasonable  prospect  of  being  sold  except  for 
the  recovery  value  of  Its  basic  material  con¬ 
tent. 

(s)  “Stock  record"  means  a  perpetual  In¬ 
ventory  form  of  record  which  shows,  by  no¬ 
menclature,  the  quantities  received  and  Is¬ 
sued  and  the  balances  on  hand. 

(t)  "Utility  distribution  system"  mssns  a 
system  (Including  distribution  and  transnUs- 


Sion  lines,  substations,  and  Installed  equip¬ 
ment  forming  an  Integral  part  of  the  sys¬ 
tem).  by  which  gas,  water,  steam,  electricity, 
sewage,  or  other  utility  services  are  trans¬ 
mitted  between: 

(1)  Outside  of  the  building  or  structure  In 
which  the  services  are  used,  and 

(2)  The  point  of  origin  or  disposal,  or  the 
connection  with  some  other  system. 

Sl-102  Segregation  or  Commingling  of 
Government  Property  and  Contractor's 
Property. 

Ordinarily,  Oovemment  property,  particu¬ 
larly  material,  should  be  segregated  and  kept 
physically  separate  from  contract<»’-owned 
property  at  all  times.  However,  when  ad¬ 
vantageous  to  the  Government  and  consist¬ 
ent  with  the  contractor’s  authority  to  use 
such  property,  the  property  may  be 
commingled; 

(1)  When  the  Government  property  Is 
clearly  Identified  and  recorded  as  Oovem¬ 
ment  property;  or 

(2)  When  scrap  of  a  uniform  nature  Is 
produced  from  both  Government-owned  and 
contractor-owned  materials  and  physical 
segregation  Is  Impracticable,  or  when  scrap 
produced  from  Government-owned  mate¬ 
rials  Is  Insignificant  In  consideration  of  the 
cost  of  segregation  and  control;  or 

(3)  When  otherwise  approved  by  the  Prop¬ 
erty  Administrator. 

Sl-103  Written  Property  Control  Proce- 
dures. 

It  Is  normal  contractor  practice  to  pro¬ 
vide  for  the  control  of  property  by  means 
of  written  procedures  that  communicate  the 
organization’s  standards,  techniques,  and  In¬ 
structions  to  operational  personnel  for  uni¬ 
form  application.  However,  depending  on 
the  number  of  contractor  employees  and 
the  nature,  quantity,  and  value  of  the  prop¬ 
erty,  a  contractor  may  not  have  a  need  for 
written  procedures  for  effective  management 
of  Government  property.  Immediately  after 
the  award  of  an  Initial  contract  Involving 
property,  the  contractor  shall  forward  to 
the  Property  Administrator  the  name,  title, 
address,  and  telephone  number  of  the  con¬ 
tractor’s  representative  to  contact  for  re¬ 
view  and  discussion  of  the  proposed  prop¬ 
erty  control  system.  If  the  Prop^y  Admin¬ 
istrator  determines  that  written  property 
control  procedures  are  not  required,  the 
contractor  will  be  so  advised. 

81-104  Audit  of  Property  Control  System 
and  Accounts. 

The  contractor’s  Government  property 
control  system  and  accounts  will  be  audited 
by  the  Government  as  frequently  as  eondl- 
tlons  warrant.  Audits  may  take  place  at  any 
time  during  the  performance  of  the  e<Hi- 
tract,  upon  completion  or  termination  of 
the  contract,  or  at  any  time  thereafter,  dur¬ 
ing  the  period  the  contractor  Is  required 
to  retain  such  records.  The  contractor  shall 
make  all  such  records.  Including  corre^iond- 
ence  related  thereto,  available  to  the 
auditors. 

Part  2 — Contractor's  Responsibility 
81-200  General. 

This  part  covers  to  the  extent  not  other¬ 
wise  provided  In  the  contract:  (1)  The  duties 
and  responsibilities  of  the  contractor  with 
respect  to  Government  property:  (2)  the 
obligations  of  the  contractor  with  re^>ect 
to  the  control  of  Government  property,  both 
physically  and  administratively;  and  (8) 
the  liability  of  the  cmitractor  for  Govern¬ 
ment  pr(H>erty  lost,  damaged,  or  destroyed, 
or  for  which  the  contractor  Is  otherwise 
unable  to  account. 


81-201  Assumption  of  ResponsibUity. 

A  contractor  Is  responsible  for  all  Gov¬ 
ernment  pr<^>erty  In  his  possession  or  con¬ 
trol  In  accordance  with  the  terms  of  the 
contract.  Including  property  provided  under 
such  contract  which  may  be  In  the  posses¬ 
sion  or  control  of  a  subcontractor.  8ources 
from  which  Government  property  may  be 
furnished  or  acquired  are  as  fcAlows: 

(a)  Shipments  from  Government  Aetivi~ 
ties  or  Other  Sources.  Government  property 
may  be  shipped  to  a  contractor  from  ^en- 
cles  of  DOT,  other  Government  activities, 
other  contractors,  or  suppliers.  For  the  pur¬ 
pose  of  this  Manual,  the  contractor  becomes 
responsible  for  such  property  upon  delivery 
of  the  property  Into  his  custody  or  control. 
'The  Government  will  furnish  the  contractor 
with  copies  of  documents  necessary  to  per¬ 
mit  the  contractor’s  property  records  to  ac¬ 
curately  reflect  the  transaction. 

(b)  Direct  Purchase  by  the  Contractor. 
For  purposes  of  property  control  within  the 
scope  of  this  Manual,  It  will  be  considered 
that  property  purchased  by  the  contractor, 
for  which  reimbursement  Is  to  be  requested, 
becomes  Government  property  upon  Its  re¬ 
ceipt  by  the  contractor.  However,  this  pro¬ 
vision  will  not  be  deemed  to  alter  or  modify 
contractual  provisions  relating  to  passage 
of  title.  Direct  purchases  wlU  be  subject  to 
a  determination  by  the  contracting  olflcer 
that  the  Items  are  allocable  to  the  contract 
Involved  and  are  reasonably  necessary  there¬ 
for. 

(c)  Withdrawal  from  Contractor-Owned 
Stores.  For  purposes  of  property  control, 
within  the  sc(^  of  this  Manual,  property 
withdrawn  from  contractor-owned  stores, 
for  direct  charge  to  the  contract,  will  be  con¬ 
sidered  Government  property  at  the  time  of 
approval  of  the  claim  toe  relmburebment. 
or  at  the  time  of  Issuance  for  use  of  such 
property  for  the  performance  of  the  contract, 
whichever  Is  earlier. 

(d)  Contract  Provisions,  Termination,  Con¬ 
tract  Changes.  Pursuant  to  specific  contrac¬ 
tual  provisions  or  as  a  result  of  termina¬ 
tion  of  a  contract,  or  change  ordMs  Inued 
under  a  contract,  the  Government  may  ac¬ 
quire  title  to  property.  For  purposes  at  prop¬ 
erty  control,  such  property  will,  unless  other¬ 
wise  provided  by  the  contract,  be  considered 
Government  property  upon  acceptance  of 
title  by  the  Government. 

81-202  Evidence  of  Receipts  of  Oovemment 
Property. 

Immediately  upon  receipt  of  any  Govem- 
ment-fumlshed  property  me  contractor  shall 
sign  and  return  tlie  Government  transfer 
document  to  the  Property  Administrator.  For 
contractor-acquired  capital  property,  the 
contractor  shall  submit  reports  In  accord¬ 
ance  with  81-203  of  this  Manual. 

81-203  Report  of  Property  Purchased  or 
Fabricated. 

As  a  condition  to  reimbursement  of  costs 
Incurred  In  the  purchase  or  fabrication  of 
capital  property,  the  contractor  shall  sub¬ 
mit  Itemlz^  reports  of  such  purchases  or 
fabrications.  Each  Item  shall  be  adequately 
described.  Including  unit  cost.  Reports  shall 
be  provided  by  the  contractor  not  later  than 
the  time  he  submits  his  application  for  pay¬ 
ment  (public  voucher)  for  the  property. 
Upon  request  of  the  Government,  the  con¬ 
tractor  shall  submit  supporting  data  for  any 
material  cost  or  nonciq>ltallzed  equipment 
Included  In  the  voucher. 

81-204  Discrepancies  Incident  to  Shipment. 

(a)  Oovemment  -  Furnished  Property. 
When  overages,  shortages,  or  damages  are  dis¬ 
covered  upon  receipt  of  Govemment-fur- 
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nlshed  property,  the  contractor  ahall  provide 
a  statement  of  the  condition  and  the  i4>par- 
ent  causes  to  the  Property  Administrator. 
When  the  quantity  or  description  of  property 
received  by  a  contractor  differs  from  the 
quantity  or  description  denoted  as  shipped 
on  the  Oovernment  transfer  document,  only 
that  quantity,  or  property,  actually  received 
shall  be  recorded  on  the  official  records  of 
the  contractor. 

(b)  Contractor  -  Acquired  Property.  The 
contractor  shall  take  all  actions  necessary  to 
adjust  shortages,  overages,  or  damages  In 
shipment  of  contractor-acquired  property 
from  a  vendor  or  supplier  except  In  thoee  In¬ 
stances  where  the  shipment  has  moved  via 
Oovernment  bill  of  lining  and  carrier  lia¬ 
bility  Is  Indicated.  In  the  latter  event,  the 
contractor  shall  report  the  Instsince  In  ac¬ 
cordance  with  paragraph  (a)  of  this  section. 

Sl-205  Relief  from  Responsibility. 

Subject  to  specific  Instructions  of  the  Con¬ 
tracting  Officer,  and  unless  otherwise  pro¬ 
vided  for  In  the  contract,  the  contractor  will 
be  relieved  of  his  property  control  respon¬ 
sibility  for  Government  property  by  the 
following: 

(1)  Consumption  of  Property  in  the  Per¬ 
formance  of  the  Contract.  To  the  extent  that 
the  Property  Administrator  determines  that 
property  has  been  consumed  or  expended 
lor  proper  purpose  and  in  reasonable 
amounts  In  the  performance  of  the  oontmet; 

(2)  Shipment  of  Government  Property 
from  a  Contractor  s  Facility.  When  Govern¬ 
ment  property  Is  shipped  from  the  contrac¬ 
tor's  facility  (except  when  shipment  Is  to  a 
subcontractor  or  other  location  of  the  con¬ 
tractor)  pursuant  to  the  Instructions  of  the 
Contracting  Officer  or  the  Property  Adminis¬ 
trator; 

(3)  Retention  by  the  Contractor.  When 
the  contractor  retains,  with  Contracting  Offi¬ 
cer  approval,  Oovernment  property  lot  which 
the  Oovernment  has  received  consideration: 

(4)  Sale  of  Property.  For  Oovernment 
property  sold  pursuant  to  Instructkms  of  the 
Contracting  Officer  or  the  Property  Admin, 
istrator,  provided  that  proceeds  from  such 
sale  have  been  received  by  or  credited  to  the 
Oovernment: 

(5)  Determination  by  the  Contracting 
Officer.  For  Oovernment  property  which  Is 
kMt,  damaged,  destroyed,  or,  consumed  In 
excess  of  that  normally  anticipated  In  a  man¬ 
ufacturing.  proceeslng,  or  research  operation, 
and  for  which  the  Contracting  Officer  has  de¬ 
termined  the  extent  of  liability.  If  any,  of 
the  contractor;  Provided,  That: 

(I)  Such  determination  is  furnished  to 
the  contractor  In  writing; 

(II)  The  Oovernment  has  been  reimbursed 
where  required  by  the  determination;  and 

(III)  Proper  disposition  of  property  ren¬ 
dered,  unseryjceable  by  damage  has  been  ac¬ 
complished,  and  appropriate  cross-reference 
Is  recorded  on  the  determination  as  to  the 
shipping  documents  or  other  documents  evi¬ 
dencing  disposal;  and 

(8)  Transfer  of  Title.  When  title  to  equip¬ 
ment  has  been  transferred  to  the  contractor 
In  accordance  with  42  UJ3.C.  1892  and  thereby 
ceases  to  be  Oovernment  property.  However, 
certain  obligations  attach  to  contractor- 
owned  property  acquired  with  contract  funds 
as  set  forth  In  Part  7  ot  this  Manual. 

Sl-206  Contractor’s  Liability. 

(a)  Property  Discrepancies.  Subject  to  the 
terms  of  the  contract,  the  contractor  may  be 
liable  when  shortages  of  Government  prop- 
Mty  are  disclosed  ot  when  Oovernment  prop¬ 
erty  Is  lost,  damaged,  or  destroyed  or  when 
there  la  evidence  of  unreasonable  wear  or  de. 
tarloratkin  or  unJusUflabla  consumption  in 
the  performanoe  of  the  contract. 

(b)  Report  Requirements.  The  contractor 
shall  report  all  cases  of  loss,  damage,  or  de- 
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structlon  of  Government  property  In  his 
poaseselon  or  eontrol  to  the  Pro^rty  Admin¬ 
istrator  as  soon  as  such  facts  become  known 
or  when  requested  by  the  Property  Admin¬ 
istrator.  The  report  shall  contain  all  factual 
data  as  to  the  circumstances  surrounding 
such  loss,  damage,  or  destruction.  A  similar 
report  shall  be  furnished  when  completed 
products  or  end  Items  are  lost,  damaged,  or 
destroyed  while  such  property  Is  In  the  pos¬ 
session  or  control  of  the  contractor.  Any  lofw 
that  may  bo  due  to  theft  must  be  reported 
Immediately  to  the  local  police  and  the  near¬ 
est  field  office  of  the  Federal  Bureau  of  In¬ 
vestigation  by  the  contractor  or  stibcon- 
tractor. 

(c)  Subcontractor’s  Liability.  The  con¬ 
tractor  shall  require  any  of  his  subcontrac¬ 
tors  having  Government  property  In  their 
possession  or  control,  which  la  accountable 
under- the  contract,  to  report  to  him  all  In¬ 
stances  of  loss,  damage,  or  destruction  of 
such  Oovernment  property.  Further  proced¬ 
ures  shall  be  In  accordance  with  that  pre¬ 
scribed  In  paragraphs  (a)  and  (b)  of  this 
section. 

Part  3 — Records  of  Government  Property 
81-300  General. 

This  part  establishes  minimum  require¬ 
ments  for  records  to  be  established  and 
maintained  by  the  contractor  for  Oovern¬ 
ment  property  In  his  possession  or  control. 

(a)  Policy.  It  la  the  Government's  policy 
to  rely  upon  contractor  property  control  rec¬ 
ords  and  to  designate  and  use  such  records 
as  the  official  contract  records  unless  an  ex¬ 
ception  has  been  authOTlzed  due  to  special 
circumstances.  The  contractor  shall  estab- 
Ush  and  maintain  adequate  control  records. 
elthOT  manual  or  mechanized.  In  accordance 
with  the  requirements  of  this  Manual  for  all 
Government  property  provided  under  a  con¬ 
tract,  Including  property  provided  under 
such  contract  as  may  be  In  the  possession 
or  control  of  a  subcontractor.  When  the  sub¬ 
contractor  has  a  property  control  system 
iqjproved  by  the  Government  for  Govern¬ 
ment  property  provided  under  the  subcon¬ 
tractor’s  own  prime  contracts,  the  contractor 
will  utilize  records  created  and  maintained 
In  accordance  with  such  iq;>proved  system 
unless  otherwise  directed  by  the  Property 
Administrator. 

(b)  Financial  Control  System.  The  con¬ 
tractor's  i»x^rty  control  system  Shall  pro¬ 
vide  financial  accounts  for  Government 
property  (capital  and  noncapital)  In  the 
contractor's  possession  or  control,  as  pre¬ 
scribed  In  81-306 (a)  of  this  Manual.  The 
system  shall  be  subject  to  Internal  control 
standards  and  be  supported  by  property  rec¬ 
ords  In  the  manner  described  In  this  Part  3. 

(c)  Property  Records.  ITie  official  records 
shall  be  kept  In  such  condition  that  at  any 
stage  of  completion  of  the  work  under  a  con¬ 
tract  the  status  of  Government  property  can 
be  readily  ascertained. 

(1)  Separate  property  records  for  each 
contract  shall  be  maintained.  Contractors 
shall  furnish  the  Property  Administrator 
with  the  name  and  title  of  the  Individual 
who  will  have  cognizance  over  all  Govern¬ 
ment  property  In  the  contractor’s  possession 
and  who  will  be  responsible  for  maintenance 
qf  property  records. 

(2)  Property  records  of  the  same  t]rpe 
which  would  have  been  established  for  com¬ 
ponents  If  acquired  separately  shall  be  estab¬ 
lished  for  such  usable  components  which  are 
permanently  removed  from  Items  of  Govern¬ 
ment  property,  as  a  result  of  modification,  or 
otherwise. 

(8)  The  contractor's  property  control  sys¬ 
tem  shall  contain  an  adequate  locator  sys¬ 
tem  or  techniques  to  permit  the  location  of 
any  Item  of  Government  property  within  a 
recuKmahle  period  of  time  after  request 
therefor. 


81-301  Pricing. 

Except  as  provided  in  peuagraph  (a)  of 
this  section,  the  contractor's  property  con¬ 
trol  system  shall  contain  the  unit  acquisi¬ 
tion  price  for  each  Item  of  Government  prop¬ 
erty  recorded  therein.  It  la  a  recognized  prac¬ 
tice  of  many  contractors  to  record  the  unit 
acquisition  price  of  property  on  other  than 
the  quantitative  Inventory  record,  thus  re¬ 
quiring  the  use  of  supplementary  records 
to  ascertain  unit  prices.  Under  such  circum¬ 
stances,  the  supplementary  records  contain¬ 
ing  such  information  shall  be  Identified  and 
recognized  as  a  portion  of  the  official  prop¬ 
erty  records. 

(a)  Contractor-Acquired  and  Contractor- 
Fabricated  Property  The  unit  acquisition 
price  of  contractor-acquired  and  contractor- 
fabricated  property  shall  be  determined  In 
accordance  with  the  system  established  by 
tlie  contractor  In  conformance  with  generally 
accepted  accounting  principles  and  consist¬ 
ently  applied.  Generally.  It  la  desired  that 
separate  unit  prices  be  applied  to  work-in- 
process  Items  fabricated  or  acquired  by  the 
contractor.  However,  If  the  contractor’s  ac¬ 
counting  system  Is  acceptable  and  If  the 
maintenance  of  detail^  cost  records  results 
In  excessive  accounting  coat  or  Is  otherwise 
impracticable  considering  all  circumstances, 
group  pricing  may  be  used  for  work-ln-proc- 
ees  Inventory.  Processed  material,  fabricated 
parts,  components,  assemblies,  etc.,  charged 
to  the  contractor's  work -In -process  Inven¬ 
tory,  Including  Items  In  temporary  storage 
while  awaiting  processing,  ntay  be  considered 
as  work-ln-process  for  the  purpose  of  compli¬ 
ance  with  this  requirement.  Nothing  In  the 
foregoing  lessens  the  requirement  for  quan¬ 
titative  property  controls  for  u’ork-ln-process 
necessary  for  the  proper  protection  of  the 
Government’s  Interest. 

(b)  Government-Furnished  Property.  Tlie 
unit  acquisition  price  of  Government-fur¬ 
nished  property  will  be  determined  by  the 
Government  and  furnished  to  the  contractor. 
Transportation  and  Installation  costs  will 
not  be  considered  as  part  of  the  unit  price 
for  this  purpose.  Normally,  the  unit  price 
of  Government-furnished  property  will  be 
provided  on  the  transfer  document  covering 
shipment  of  the  property  to  the  contractor. 
In  the  event  the  unit  price  la  not  provided 
on  the  document,  action  will  be  taken 
through  the  Property  Administrator  to  obtain 
the  Information. 

81-302  Records  of  Material. 

All  Government  material  furnished  to  the 
contractOT,  as  well  as  other  material  to  which 
title  has  passed  to  the  Government  by  reason 
of  allocation  from  contractor-owned  stores 
or  purchase  by  the  contractor  for  direct 
charge  to  a  Government  contract  or  other¬ 
wise,  shall  be  recorded  In  accordance  with 
the  contractor's  property  control  system,  as 
follows; 

(a)  Material  Issued  Directly  Upon  Receipt. 
(1)  Fixed -Price  Contracts.  In  the  case  of 
Government-furnished  material  which  Is 
Issued  directly  by  the  contractor  upon  receipt 
so  as  to  be  considered  consumed  under  the 
contract,  the  documents  evidencing  receipt 
and  Issue  maintained  by  the  contractor  will 
be  accepted  as  property  eontrol  records. 

(2)  Cost- Type  Contracts.  For  material, 
whether  Govemment-fumlshed  ot  contrac¬ 
tor-acquired,  Issued  by  the  contractor  di¬ 
rectly  BO  as  to  be  considered  consumed  under 
the  contract,  ttie  Government  Invoices,  con- 
tractOT's  purchase  documents,  or  other  docu¬ 
mentary  evidence  of  acquisition  and  Issue 
will  be  accepted  as  adequate  propeKy  records. 

(b)  Material  Maintained  in  Stocks.  For 
material  malntolned  by  the  contractor  In 
stocks  or  stores,  the  contractor^  property 
control  system  shall  he  as  to  provide 
the  following  Information; 
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(1)  Contract  nuxnbor  or  equivalent  code 
deslgnatloa: 

(а)  Nomenclature  or  deacrlptton  of  Item 
(Including  National  Stock  Number  when 
available) ; 

(3)  Quantity  received; 

(4)  Quantity  laaued; 

(5)  Balance  on  hand; 

(б)  Posting  reference; 

(7)  Date  received  or  Issued; 

(8)  Unit  price;  and 

(9)  Dlspoaltlon  action  taken. 

(0)  Consolidated  Stock  Record.  When  a 
contractor  baa  more  than  one  Qovemment 
contract  under  which  Government  material 
la  provided,  a  consolidated  record  for  mate¬ 
rial  may  be  authorized  by  the  Property  Ad¬ 
ministrator;  Provided.  The  total  qiiantlty  of 
any  Item  le  allocated  to  each  contract  by 
contract  number  and  each  requisition  ot 
material  from  contractor-owned  storaa  is 
charged  to  the  c<mtract  on  which  the  mate¬ 
rial  Is  to  be  used.  The  supporting  document 
or  Issue  slip  shall  show  the  contract  number 
or  equivalent  code  designation  to  which  the 
Issue  Is  charged. 

(d)  Custodial  Records.  Custodial  records 
shall  be  maintained  for  sensitive  Items,  tool 
crib  Items,  guard  force  Items,  protective 
clothing,  and  other  Items  for  the  use  of  indi¬ 
viduals  In  the  performance  of  their  work 
under  the  contract. 

St-SOS  Records  of  Noru^pitalized  Equip¬ 
ment. 

Except  where  Individual  Item  records  are 
necessary  for  effective  control,  calibration,  or 
maintenance,  summary  stock  records  may  be 
maintained  for  nonciq>ltallzed  equipment. 
The  contractor’s  property  control  system  shall 
be  such  as  to  provide  the  following  minimum 
Information: 

(1)  Contract  number  or  equivalent  code 
designation; 

(3)  Noun  name  of  the  item; 

(3)  >fanufaotur«r  and  model/part  number 
(including  National  Stock  Number  whem 
available) ; 

(4)  Quantity  received; 

(6)  Balance  on  hand; 

(•)  Posting  reference  and  date  of  transac¬ 
tion; 

(7)  Unit  price; 

(8)  Location;  and 

(9)  Disposition. 

In  addition,  where  appropriate  as  deter¬ 
mined  by  the  Property  Administrator,  the 
serial  number  and/or  Government  Identlflca- 
tion  number  tar  each  Item  shall  be  recorded 
In  a  permanent  manner  In  the  property  rec¬ 
ords  and,  upon  disposition,  lined  out  or 
otherwise  deleted  from  the  record. 

31-304  Records  of  Capitalized  Equipment. 

(а)  Item  Records.  The  contractor  shall 
maintain  Individual  Item  records  (manual 
or  mechanized)  of  each  item  of  Government- 
owned  ciq>ltallzed  equipment  which  will  pro¬ 
vide  the  following  minimum  Information: 

(1)  Name  of  the  equipment  manufacturer; 

(2)  Manufacturer’s  model/part  number 
(Including  National  Stock  Number  when 
available) ; 

(3)  Serial  number  and  year  built  (when 
available) ; 

(4)  Government  Identlflcatlon  tag  num¬ 
ber; 

(б)  Noun  name  of  the  Item; 

(6)  Acquisition  document  reference  and 
date; 

(7)  Location; 

(8)  Disposition  document  reference  and 
date; 

(9)  Contract  number  or  equivalent  code 
designation;  and 

( 10)  Unit  prloe.  (Unit  price  will  be  reduced 
when  accessory  and  auxiliary  Items  are  per¬ 
manently  separated  from  the  basic  Item  of 
capitalized  equipment.) 
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(b)  Record  of  Aecessorp  and  AuxUianf 
Equipment.  Accessory  and  auxiliary  equip¬ 
ment  which  Is  attached  to  or  otherwise  a 
part  of  an  Item  ot  capitalized  equipment  or 
has  been  acquired  for  use  In  eoxmectlon  with 
a  specific  item  shall  be  recorded  <m  the  rec¬ 
ord  of  the  item  of  capitalized  equipment.  In 
the  event  the  accessory  or  auxlUary  Item  Is 
not  attached  to,  a  part  of,  or  acquired  for 
use  with  a  specific  Item  of  ciq>itallzed  equip¬ 
ment,  It  shall  be  recorded  as  Indicated  In 
Sl-303  or  Sl-304(a)  of  this  Manual. 

81  -  306  Records  Of  Real  Property. 

The  contractor  shall  maintain  a  continu¬ 
ous  Itemized  record  of  the  descrlptfam,  loca¬ 
tion,  acquisition  cost,  and  disposition  of  all 
Government  real  property  Including  unim¬ 
proved  real  property,  all  alteratl<ms,  and  all 
construction,  whether  acquired  by  purchase, 
lease,  or  otherwise.  The  foregoing  records 
shall  be  oonq>lete,  show  the  original  cost  of 
the  property  and  Improvements  and  the  cost 
of  changes  and  additions  thereto,  and  be 
appropriately  classified  as  Indicated  In  81-101 
(f)  of  this  Manual. 

Sl-30fi  Records  of  Scrap  and  Salvage. 

Unless  the  Property  Administrator  has  de¬ 
termined  that  such  records  are  not  necessary, 
the  contractor  shall  maintain  records  cd  all 
scriq)  and  salvage  generated. 

(a)  Aeoords  of  Scrap.  The  contractor’s 
property  control  system  shall  be  such  as  to 
provide  the  following  minimum  Informa¬ 
tion: 

(1)  Contract  number.  If  practtcabla, 
equlvalmit  code  designation; 

(3)  Scrap  classification  (material  content) ; 

(8)  Quantity  on  band; 

(4)  Unit  of  measure; 

(6)  Footing  reference  and  date  of  trans¬ 
action;  and 

(6)  Disposition. 

(b)  Records  of  Salvage.  The  contractor's 
property  eimtrol  system  shall  be  sudi  as  to 
provide  the  following  minimum  Information: 

(1)  Contract  number.  If  practicable,  or 
equivalent  code  designation; 

(2)  Nomenclature  or  description  of  Item 
(Including  National  Stock  Number,  If  avail¬ 
able); 

(3)  Q\umtity  on  band; 

(4)  Posting  reference  and  date  of  trans¬ 
action;  and 

(6)  Disposition. 

81-307  JRecords  of  Related  Data  and  Infor¬ 
mation. 

The  contractor  shall  maintain  property 
control  and  accountability  In  accordance 
with  sound  business  practice  with  req>ect  to 
manufacturing  or  assembly  drawings.  Instal¬ 
lations,  operation,  repair,  or  maintenance 
Instructions,  or  other  similar  data  and  In¬ 
formation  provided  to  the  contractor  by  the 
Government.  Other  requirements  set  forth  In 
this  Manual  are  not  applicable  to  such  prop¬ 
erty  unless  specified  In  the  contract  or  re¬ 
quired  by  the  Property  Administrator. 

81-308  Records  of  Completed  Products. 

The  contractor  shall  maintain  a  record  of 
all  oompleted  products  produced  under  the 
contract  as  follows: 

(a)  When  there  U  not  any  lapse  of  time 
between  Government  Inspection  and  acc^t- 
ance  of  the  completed  ptx^ucts  and  shipment 
from  the  contractor’s  facility,  the  records 
shall,  as  a  minimum,  consist  of  a  summary  of 
quantities  accepted  or  shlppecL  When  end 
Items  are  accepted  by  the  Government  and 
stored  with  the  contractor  awaiting  shipment, 
the  record  shall  Identify  quantities  stored, 
location,  and  disposition  action. 

(b)  On  contracts  which  provide  that  com¬ 
pleted  products  are  to  be  retained  by  the  con¬ 
tractor  for  further  use  under  the  contract,  or 
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other  contracts,  such  Items  shall  be  consid¬ 
ered  Govemment-fumIShed  property  upon 
acceptance  and  shall  be  recorded  as  pre¬ 
scribed  In  this  part. 

(c)  When  oompleted  products  are  returned 
to  a  contractor  under  the  terms  of  a  warranty 
clause,  the  contractor  shall,  as  a  minimum, 
maintain  a  record  by  contract  setting  forth 
a  description  of  the  Items  involved,  quanti¬ 
ties  received  and  returned  to  the  Government, 
and  such  other  pertinent  data  as  may  be  re¬ 
quired  to  permit  determination  that  a  proper 
accoimtlng  for  all  property  has  been  made. 

81-303  Financial  Control  Accounts  and  Re¬ 
ports. 

(a)  Control  System.  The  contractor's  prop¬ 
erty  oontixM  system  shsOl  be  such  as  to  pro¬ 
vide  at  any  Urns  for  each  contract  the  dollar 
amount  of  Government  property  for  which  he 
is  accountable  In  the  following  classifica¬ 
tions: 

(1)  Beal  {woperty; 

(3)  Capitalized  equipment; 

(3)  Nonoiqfitalized  equipment;  and 

(4)  Material  maintained  In  stocks. 

The  contractor’s  accounts  shall  be  suscepti¬ 
ble  to  reconciliation  In  totals  and  subtotals 
as  to  whether  contractor-acquired  or  Govern¬ 
ment-furnished. 

(b)  PinancUU  Property  Reports.  The  con¬ 
tractor  shall  prepare  a  report  as  of  July  31 
each  year,  for  each  contract,  showing  the  dol¬ 
lar  amount  of  Government  real  property  and 
orqfitaltzed  equipment  in  the  possession  of  the 
oontractor  and  his  subcontractora.  Reports 
shall  be  prepared  In  the  format  shown  below 
and  shall  be  furnished  to  the  Property  Ad¬ 
ministrator  not  later  than  September  16  each 
year.  Subcontract  reports  shall  be  consoli¬ 
dated  with  prime  contract  reporta  The  con¬ 
tractor  shall  certify  that  the  reports  have 
been  reconciled  and  ate  In  balance  with  the 
contract  property  records.  If  specifically  re¬ 
quested  by  the  Property  Admlnlstrat<v,  the 
oontractor  shall  submit  similar  reports  for 
Government  noikMq>ttallzed  equipment  and 
material  maintained  In  stocks. 


R«al  Capl- 
prop-  taUsed  Total  j 

erty  equip-  { 

meet  I 

- i 

Balsiwo  beginiilnK  of  j 

psflod . 

Aequlsttlous  durlaf  I 

p^od;  I 

Oovemmeot  for-  ] 

nishod . . 

Coatraetor  se- 

qulred... . . . . . . . 

Dispositions  during  , 

p^od;  I 

Oovemment  fur-  I 

nlshed . . . . 

Contractor  ao- 

qulred . f. . - 

Balance  end  of  period _ _ _ _ 

,  Part  4 — Identification  j 

81-400  General. 

This  part  establishes  minimum  require¬ 
ments  for  the  Identification  and  marking 
of  Oovemment  property  in  the  possession  or 
control  of  the  contractor.  The  contractor  shall 
Identify  and  record  all  Government  property 
promptly  upon  receipt,  except  as  may  be  ex¬ 
empted  by  this  pMt,  and  It  shall  remain  so 
Identified.  Assigned  Oovemment  property 
Identification  niimbers  shall  be  record^  on 
all  iq>pllcable  receiving  documents,  shipping 
documents,  disposal  documents,  and  any 
other  documents  pertaining  to  the  property 
control  system.  3uch  markings  shall  be  re¬ 
moved  or  obliterated  from  the  property  In¬ 
volved  when  Oovemment  ownership  is 
terminated. 
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RULES  AND  REGULATIONS 


Sl-^l  Material  »nd  Noncapitalized  Equip¬ 
ment. 

All  Government  material  and  noncapital¬ 
ized  equipment  shall  be  Identified  aa  Gov¬ 
ernment  property  except  In  those  cases 
where: 

(1)  Material  or  noncapitalized  equipment 
of  the  same  type  at  the  same  location  Is  not 
owmed  by  the  contractor,  hta  employees,  or 
other  contracting  agencies; 

(2)  Adequate  physical  control  la  main¬ 
tained  over  sensitive  Items,  tool  crib  Items, 
guard  force  Items,  protective  clothing,  and 
other  Items  Issued  for  use  by  Individuals  In 
the  performance  of  their  work  under  the 
contwt; 

(3)  Pr(4>erty  Is  of  bulk  type  or  by  Its  size 
or  general  natxire  of  packing  or  handling  pre¬ 
cludes  adequate  markings;  or 

(4)  The  property  la  segregated  and  kept 
physically  separate  from  contractor-owned 
property  at  all  times. 

Sl-402  Capitalized  Equipment. 

(a)  Equipment  Identification.  Unless  al¬ 
ready  marked  In  compliance  with  these  In¬ 
structions,  all  Government  capitalised  equip¬ 
ment  shall  be  marked  by  the  contractor  with 
a  Government  Identification  number  except: 
when  the  size  or  nature  of  the  equipment 
makes  It  Impracticable,  or  the  equipment  Is 
accessory  or  auxiliary  and  attached  to  or  oth¬ 
erwise  a  part  of  an  Item  of  capitalized  equip¬ 
ment  and  Is  required  for  Its  normal  opera¬ 
tions,  in  which  case  such  Item  shall  be  en¬ 
tered  and  described  on  the  record  of  the 
equipment  to  which  It  is  attached  or  of  which 
It  Is  otherwise  a  part.  Identification  shall  be 
effected  by  affixing  a  numbered  decal  direct 
to  the  eqiilpment,  or,  when  practicality  dic¬ 
tates,  by  using  Indelible  Ink,  acid,  or  electric 
etch,  steel  dies,  or  any  other  legible,  perma¬ 
nent,  oonsplcuoiis,  and  tamper  proof  method 
vrhlch  will  identify  the  equipment  with  the 
Government  number  assigned. 

(b)  Position  of  Markings  or  Identification. 
Identification  shall  be  affixed  on  the  main 
body  of  the  Item,  not  on  a  removable  part. 
For  practical  purposes.  Identification  should 
be  placed  where  It  Is  conspicuous  and  readily 
vlslUe  without  reqvilrlng  the  Item  to  be 
moved  and  where  It  will  not  Interfere  with 
the  functioning,  especially  If  It  Is  a  sensi¬ 
tive  Instrument.  If  the  manufacturer's  Iden¬ 
tification  plate  or  label  Is  In  a  readily  acces¬ 
sible  poeitlon.  a  position  Immediately  above 
or  bdow  It  Is  preferable  to  any  other. 

81-600  General. 

This  part  establishes  minimum  require¬ 
ments  for  the  physical  Inventory  of  Govern¬ 
ment  property  In  the  possession  or  control 
of  the  contractor. 

81-601  Annual  Inrentories. 

The  contractor  shall  perform  an  annual 
physical  Inventory  of  the  following  cate¬ 
gories  of  Government  property  In  his  posses¬ 
sion  or  oontixA  and  shall  require  such  Inven¬ 
tories  of  any  subcontractors  that  are  In  pos¬ 
session  of  Government  property  provided 
under  the  contract:  (l)  Capital  property; 
(3)  nonc^ltallzed  equipment;  and  (3) 
material  maintained  In  stocks.  The  con¬ 
tractor’s  procedvires  tar  the  performance  of 
annual  physical  Inventories  constitute  a 
necesscuT  part  of  the  contractor’s  property 
control  system.  For  the  purposes  of  this 
Manual,  Inventory  consists  of  sighting, 
tagging  or  marking,  describing,  recording, 
and  reporting  the  i»operty  InwcAved,  and 
reoonclUng  the  Inventory  results  with  the 
property  records. 

81-603  Seporting  Results  of  Annual  Inven¬ 
tories. 

The  oontractor  shall  promptly  submit  to 
the  Propel' ty  Administrator  Information  as 
follows: 


(1)  A  list  on  both  a  quantitative  and 
monetary  basis  of  aU  discrepancies  disclosed 
by  the  Inventory  In  each  category  of  Oovnrn- 
aaent  property; 

(2)  A  slgn^  statement  that  physical  In¬ 
ventory  of  Government  property  under  the 
contract  was  completed  on  a  specified  date 
and  that  the  oontractor'a  official  property 
records  were  found  to  be  In  agreement  with 
the  lAtyslcal  Inventory  except  for  the  dis¬ 
crepancies  noted;  and 

(3)  If  ^clfically  requested  by  the  Prop¬ 
erty  Administrator,  a  list  of  all  Items  of 
capital  property. 

81-503  Inventories  Upon  Termination  or 
Completion. 

Immediately  upon  termination  or  comple¬ 
tion  of  a  contract,  the  contractor  shall  per¬ 
form  a  physical  Inventory  adequate  for  dis¬ 
posal  purpoees  of  all  Government  property 
applicable  to  the  terminated  or  oompleted 
contract.  Further,  the  contractor  »i\wii  cause 
each  subcontractor  to  perform  a  physical 
Inventory  adequate  for  disposal  purpoees  of 
all  Government  property  In  the  subcontrac¬ 
tor's  possession  or  control  which  Is  appli¬ 
cable  to  the  terminated  or  oompleted  con¬ 
tract.  Within  80  d^s  after  the  contract's 
completion  or  termination,  unless  the  Con¬ 
tracting  Officer  speclfiofdly  aj^iroves  an  ex¬ 
tension  of  time,  the  prime  contractor  shall 
submit  a  final  Inventory  of  Government 
property  (Including  subcontractor  property) 
In  the  form  and  detail  as  prescribed  below: 

(a)  Form.  Separate  repcM’ts  are  required 
for  ^vemment-fumlahed  prc^ierty  and  for 
contractor-acquired  property  and  for  each 
of  the  following  property  categories: 

(1)  Real  Property: 

(2)  Capitalized  Xk]ulpment; 

(3)  NoncsqAtallzed  Equipment; 

(4)  Materials; 

(5)  8alvage;  and 

(6)  Scrap. 

(b)  Details  Required.  Each  Item  of  capital 
propmy  must  be  completely  Identified  with 
sufficient  detail  to  permit  verification  by 
reference  to  the  covering  reimbursement 
voucher  or  (If  furnished  by  the  Government) 
shipping  or  other  documents.  To  the  extent 
to  which  they  apply,  the  following  particulars 
are  required  for  all  Items: 

(1)  Oommerdal  description,  adequate  for 
screening  and  disposal  purposes; 

(2)  Make,  model,  ty^,  serial  number,  and 
National  Stock  Number  when  available; 

(3)  Government  Identification  number; 

(4)  Quantity; 

(6)  Cost; 

(6)  Condition  (use  codes  listed  in  Exhibit 
A  this  Manual) :  and 

(7)  Location  (contractor's  facility  or  other 
site), 

(c)  Copies  Required.  Three  ot^ies  of  the 
Inventory  reports  shall  be  submitted  to  the 
Property  Administrator. 

(d)  Certification.  The  following  certifica¬ 
tion  signed  by  the  contractor  or  an  author¬ 
ized  official  shall  accompany  each  copy  of  the 
Inventory  schedules: 

I  do  hereby  certify  as  (Title)  of  (Name  of 
Contractor)  that  the  attached  inventory  re¬ 
ports  are  complete  and  correctly  list  and  dc. 
scribe  all  Items  of  property  furnished  to  the 
contractor,  or  for  which  the  oontractiHr  has 
been  or  wll)  be  reimbursed  by  the  Govern¬ 
ment,  for  use  In  the  performance  at  Contract 

Mo. - which  as  of  this  date  have  not  been 

consumed  in  performance  of  this  contract; 
and  that  I  will  ImmedlaMy  notify  the  Con¬ 
tracting  Officer  of  any  change  affecting  these 
Invsnitory  reports  at  any  time  prior  to  final 
dl^KMltlon  of  the  Inventory. 

(8) . 

Dated . . 

(e)  Disposal  of  Property.  Disposal  of  prop¬ 
erty  will  be  directed  by  the  Contracting  Of¬ 


ficer,  or  a  designated  representative  of  the 
Contracting  Officer,  In  accordance  with  the 
terms  of  the  contract.  The  contractor  ahall 
not  make  disposition  of  any  property  except 
as  so  directed. 

Part  6 — Care,  Maintenance,  and  Utilisation 
61-600  General. 

This  part  establishes  minimum  require¬ 
ments  as  to  care,  maintenance,  and  utiliza¬ 
tion  of  Government  property  In  the  posses¬ 
sion  or  control  of  the  contractor.  The  con¬ 
tractor  ahall  be  reqjMnslble  for  the  proper 
core,  maintenance,  and  utilisation  of  Gov¬ 
ernment  property  In  his  possession  or  control 
from  the  time  of  receipt  of  the  property  until 
properly  relieved  of  responsibility  In  accord¬ 
ance  with  the  contract.  The  removal  of 
Government  property  to  storage,  or  Its  con¬ 
templated  transfer,  shall  not  relieve  the  con¬ 
tractor  of  these  responsibilities. 

81-601  Contractor's  Maintenance  Program. 

(a)  Policy.  The  contractor's  maintenance 
program  (which  shall  be  approved  In  accord¬ 
ance  with  Part  1  of  this  Manual)  shall  be 
such  as  to  provide,  consistent  with  sound 
Industrial  practice  and  the  terms  of  the  con¬ 
tract,  for: 

(1)  Disclosure  of  need  for  the  performance 
of  preventive  maintenance; 

(2)  Disclosure  and  reporting  of  need  for 
coital  type  r^iabUltatlon;  and 

(3)  Recording  of  work  accomplished  under 
the  program. 

(b)  Preventive  Maintenance.  Preventive 
maintenance  Is  maintenance  generally  per¬ 
formed  on  a  regularly  scheduled  basis  to  pre¬ 
vent  the  occurrence  of  defects  and  to  detect 
and  correct  minor  defects  before  they  result 
in  serious  consequences.  An  effective  preven¬ 
tive  maintenance  program  shall  consist  of, 
but  not  be  limited  to,  the  following  actions: 

(1)  Inspection  of  buildings  at  such  peri¬ 
odic  Intervals  as  will  assure  detection  of  de- 
terlcH-atlon  and  the  need  for  repairs; 

(2)  Inspection  of  equipment  at  such  peri¬ 
odic  Intervals  as  will  assure  detection  of 
maladjustment,  wear,  or  impending  break¬ 
down; 

(3)  Regularly  scheduled  lubrication  of 
bearings  and  moving  parts  in  accordance  with 
a  lubrication  chart  or  equivalent  plan; 

(4)  Protection  from  exposure  to  deteriorat¬ 
ing  agents; 

(5)  Adjustments  for  wear,  repair,  or  re¬ 
placement  of  worn  or  damaged  parts  and  the 
elimination  of  causes  of  deterioration  of  as¬ 
sociated  parts; 

(6)  Removal  of  sludge,  chips,  and  cutting 
oils  from  equipment  which  will  not  be  used 
for  a  period  of  time;  and 

(7)  Proper  storage  and  preservation  of 
accessories  and  special  tools  furnished  with 
an  Item  of  capitalized  equipment  but  imt 
regularly  used  with  It. 

(c)  Capital  Type  Rehabilitation.  The  con¬ 
tractor's  maintenance  program  ahall  be  such 
as  to  provide  for  the  disclosure  and  report¬ 
ing  of  the  need  for  major  repair,  replacement, 
and  other  rdiabllltatlon  work  for  Govern¬ 
ment  propwty  In  the  possession  or  control 
of  the  contractor. 

(d)  Records  of  Maintenance.  The  contrac¬ 
tor's  maintenance  program  shall  provide  for 
records  sufficient  to  disclose  the  maintenance 
actions  performed  and  deficiencies  discovered 
as  a  result  of  Inflections. 

81-602  Utilization  of  Government  Property. 

The  contractor's  procedures  shall  be  ade¬ 
quate  to  assure  that  Government  property 
will  be  utilized  only  for  those  purposes  au¬ 
thorized  In  the  contract. 

81-606  Property  in  Possession  of  Subcon¬ 
tractors. 

The  contractor  Shall  require  any  of  hla 
subcontractors  having  Government  property 
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IQ  their  possession  or  control  adequately  to 
care  for  and  nuilntaln  that  property  and 
assure  that  It  U  utllleed  only  as  authorized 
by  the  contract.  Procedures  necessary  to 
assure  the  accomplishment  of  this  responsl* 
bUlty  shall  be  Included  In  the  contractor's 
approved  property  control  system. 

Sl-604  Property  Excesi  to  Contract  Re¬ 
quirements. 

Government  property  which  becomes  ex¬ 
cess  to  contract  performance  requirements 
shall  be  reported  to  the  Property  Adminis¬ 
trator  within  30  days.  The  contractor's  ex¬ 
cess  declaration  shall  be  prepared  In  the  same 
manner  as  prescribed  In  Sl-503  of  this 
Manual.  Dlspoeal  of  excess  property  will  be 
directed  by  the  Contracting  Officer,  or  a  des¬ 
ignated  representative  of  the  Contracting 
Officer,  In  accordance  with  the  terms  of  the 
contract.  The  contractor  shall  not  make  any 
disposition  of  such  property  except  as  so 
directed. 

Part  7 — Passage  of  Title  to  Equipment 
Under  Research  Contracts 

SI -700  General. 

This  part  covers  to  the  extent  not  other¬ 
wise  provided  In  the  oontract  or  elsewhere 
In  this  Manual  the  obligations  of  the  oon- 
tractor  with  respect  to  property  acquired  with 
research  oontract  funds,  title  to  which  has 
passed  to  him.  In  accordance  with  the  pro¬ 
vision^  of  43  U.8.C.  1802,  DOT  Is  authorized 
to  transfer  title  to  equipment  acquired  with 
research  contract  funds  to  nonprofit  Insti¬ 
tutions  of  hlghw  education  and  to  other  non¬ 
profit  organizations  whose  primary  purpose 
Is  the  conduct  of  scientific  research.  This 
statutory  authority  Is  Implemented  by  ex¬ 
press  provision  In  the  Special  Provisions  of 
contracts  with  eligible  Institutions  and  or¬ 
ganizations  permitting  the  Contracting  Offi¬ 
cer  to  transfer  to  the  contractor  title  to 
equipment  acquired  with  research  oontract 
funds  at  any  time  during  the  term  of  the 
contract  or  upon  Its  completion  or  termina¬ 
tion.  The  contract  will  reserve  the  right  to 
require  the  contractor  to  transfer  title  of 
equipment  costing  $1,000  or  more  per  unit 
to  the  Oovemment,  or  to  a  third  party  named 
by  the  Oovernment,  at  any  ti^  prior  to 
final  payment  under  the  contract. 

81-701  Conditions  of  Transfer. 

In  research  contracts  with  eligible  Insti¬ 
tutions  and  organizations,  the  Contracting 
Officer  may,  upon  his  own  Initiative  or  upon 
the  request  of  the  contractor,  transfer  title 
to  equipment  at  any  time  diu'lng  the  term 
of  the  contract  or  upon  Its  completion  or 
termination.  All  transfers  of  title  must  be 
based  upon  a  written  determination  by  the 
Contracting  Officer  that  transfer  with  respect 
to  the  specific  Items  of  equipment  Is  con¬ 
sistent  with  the  best  Interests  of  the  De¬ 
partment.  Until  such  time  as  title  has  been 
transferred,  the  property  shall  be  adminis¬ 
tered  and  controlled  as  Oovernment  property 
In  accordance  with  Parts  1  through  6  of  this 
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Manual.  Upon  transfer,  such  ^squlpment 
ceases  to  be  Oovemmeiit  property,  however, 
the  transfer  at  title  Is  subject  to  the  terms 
and  conditions  oC  the  oontract  and  this 
Part  7. 

81-703  Contractor's  Obligations. 

Although  equipment  ceases  to  be  Oovern¬ 
ment  property  when  title  to  It  la  vested  In 
or  transferred  to  the  contractor,  nonetheless 
the  following  obligations  attach  to  the  prop¬ 
erty  and  the  contractor  agrees  to  such  obli¬ 
gations  by  accepting  title  thereto: 

(1)  Utilization,  The  contractor  agrees  to 
use  the  property  for  the  benefit  of  research 
under  the  contract  and  any  extensions  or 
successor  contracts  thereto  and  to  continue 
to  use  such  property  for  the  benefit  of  re¬ 
search  of  Interest  to  the  Oovernment; 

(2)  Charges  with  Respect  to  the  Property. 
The  contractor  Is  not  permitted  to  charge 
for  any  depreciation,  amortization,  or  use 
with  respect  to  such  equipment  und«:  any 
Oovernment  contract,  any  Government 
grant,  or  any  subcontract  under  a  Oovern¬ 
ment  contract; 

DOTPR  supplement  1,  exhibit 
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(8)  Transfer  of  Title  to  Government.  With 
reap^  to  each  item  of  equipment  having  a 
unit  acquisition  coet  of  $1,000  or  more,  the 
contractor's  ownership  rights  are  qualified  by 
the  contractor’s  express  agreement  to  trans¬ 
fer  title  to  any  such  Items  to  the  Oovern¬ 
ment,  or  to  a  third  party  designated  by  the 
Government,  In  accordance  with  any  writ¬ 
ten  request  therefore  Issued  by  the  Contract¬ 
ing  Officer  at  any  time  prior  to  final  payment 
under  the  contract; 

(4)  Control  of  Property.  The  contractor 
shall  maintain  a  property  control  system 
which  will  provide  for  adequate  Identifica¬ 
tion,  recording,  location,  utilization,  main¬ 
tenance,  and  physical  Inventory  of  equipment 
acquired  with  contract  funds;  and 

(6)  Inventories  Upon  Completion  or  Ter¬ 
mination.  Immediately  upon  completion  or 
termination  of  the  contract,  the  contractor 
shall  perform  a  physical  Inventory  of  all  con¬ 
tractor-owned  equipment  acquired  with  con¬ 
tract  funds  and  having  a  unit  acquisition 
cost  of  $1,000  or  more.  The  Invented  shall 
be  performed,  prepared,  and  submitted  In 
the  same  manner  as  prescribed  In  81-503  of 
this  Manual. 

A — Property  condition  codes 


fSss  81-fiOi  of  this  manual] 


Cede  BiM  dsfleitlsa  Expanded  deflnlUoa 


N-l  New— ExeaDsot . . New  or  nnosed  property  In  excellent  condltloa.  Ready  lor  use  and 

IdenUcal  or  Intercnangeable  with  new  Items  delivered  by  manu¬ 
facturer  or  normal  source  of  supply. 

N-l  Now— Oood . New  or  unused  property  in  good  condition.  Does  not  quite  qualify 

for  N-l  (because  ^htly  shopworn,  soiled,  or  similar),  but  condi¬ 
tion  does  not  impair  uUUty. 

N-$  New— Fair . .  Nee  or  unused  property  in  fair  condition.  Soiled,  shopworn,  rusted. 

deteriorated,  or  damaged  and  its  utility  Is  slightly  Impaired. 

N-4  New— Poor . New  or  unused  property  so  badly  soiled,  rusted,  mildewed,  deteri¬ 

orated,  or  damaged,  that  its  uUUty  is  seiiously  Impaired. 

■-1  Used- Reconditioned  exeeOaat _ Used  property,  but  repaired  or  renovated  and  in  excellent  condition. 

E-3  Used— Reconditioned  good . .  Used  property  which  has  been  repaired  or  renovated  and,  while  still 

in  good  usable  condition,  has  become  worn  from  further  use  and 
cannot  qualify  for  excellent  condlUon. 

E-t  Used— Reconditioned  fair . .  Used  property  which  has  been  repaired  or  renovated  but  has  de¬ 

teriorate  since  reconditioning  and  is  only  in  fair  condition.  Further 
overhauling  required  or  expected  to  be  neede  in  near  future. 

E-4  Used— Recondltlone  poor . -  Used  property  which  has  been  repaire  or  renovate  and  is  In  poor 

condition  from  serious  deterioration  such  as  from  major  wear  and 
tear,  corrosion,  exposure  to  weather  or  mildew. 

0-1  Use— Usable  without  repairs— Ex-  Propeirty  which  has  been  slightly  or  moderately  used,  no  repairs 

cellent.  require,  and  still  in  excellent  condition. 

0-3  Use— Usable  srlthout  repairs—  Use  prop^y,  more  worn  than  0-1,  but  still  in  good  condition  arith 

Uoe.  considerable  use  left  before  any  important  repairs  would  be  re¬ 

quired. 

0-3  Use— Usable  without  repairs—  Use  property  which  is  still  in  fair  condition  and  usable  without 

Fair.  repairs;  however,  somewhat  deteriorate  with  some  parts  (or  por¬ 

tion)  worn  and  should  be  replace. 

0-4  Use— Usable  without  repairs—  Use  property  which  is  still  usable  without  repairs,  but  in  poor  con- 

Poor.  dltlon  and  undependable  or  uneconomical  in  use.  Parts  badly 

worn  and  deteriorate. 

R-1  Use— Repairs  require— Excellent.  Use  property,  still  In  excellent  condition,  but  minor  repairs  require 

(refers  would  not  cost  more  than  10  pet  of  acquisition  cost). 

R-3  Use— Repairs  require— Ooe .  Used  property,  in  soe  condlUon  but  consideraDle  rep^rs  required. 

Estimate  cost  of  repairs  would  be  from  11  to  25  pet  of  acqulsltloa 
cost, 

R-l  Use— Repairs  require— Fair . .  Use  property,  In  fair  condition  but  extensive  repairs  required. 

Estimate  repair  costs  would  be  from  20  to  40  pet  of  acquisition  cost. 

R-4  Used— Repairs  require— Poor . .  Used  property,  in  noor  condition  and  requiring  major  repairs.  Badly 

worn,  and  would  still  be  in  doubtful  condition  of  dependability 
and  uneconomical  to  use  if  repaired.  Estimate  repair  costs  from 
41  to  05  pet  of  acquisiUon  cost. 

X  Salvage . Property  which  bMause  of  its  worn,  damage,  deteriorate  or  In¬ 

complete  condition,  or  speciallte  nature,  has  no  reasonable  proepMt 
of  sale  or  use  as  serviceable  property  without  major  repairs  or  altera¬ 
tions,  but  wblcb  has  some  value  in  excess  of  Its  scrap  value. 

■  Scrap . -  Property  that  has  no  reasonable  (»ospect  of  being  sold  except  for  the 

recovery  value  of  its  basic  mat^al  content. 
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